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PREFACE. 



' 


The Mitakshara, it is well known to the student 
of Hindu Law, is a commentary on the Institutes of 
the Indian sage Yajnyawalcya by Vjjnyaneswara 
who is said to have belonged to an order of ascetics, 
founded by Sankara A'charya, the famous Vedantist, 
and to have flourished more than 800 and less than 
1,000 years ago. That distinguished oriental scholar— 
Mr. H. T. Ooi-ebrooke, in his Preface to the two 
Treatises on the Hindu Law of Inheritance, thus 
speaks of the work of Vijnyaneswara “The range 
of its authority and influence is far more extensive 
than that of Jimutavah ana’s treatise (the Dyabhaga); 
for it is received in all the Schools of Hindu Law from 
Benares to the Southern extremity of the Peninsula 
of India as the chief ground of the doctrines which 
they follow and as an authority from which they 
rarely dissent.” 

No apology is needed for publishing a new edition of 
bo important a work on Hindu Law as the Mitakshara, 
the great legal authority for all India except Lower 
Bengal—the text-book of the Benares, the Maharashtra 
and the Dravida Schools. Colebrooke’s Translation of 
the Law of Inheritance from the Mitakshara forms the 
bulk of this volume, but in an Appendix are given a 






Table of Succession and a Collection 
the Decisions of the Sudder Courts as well as ■ 
rulings of the High Courta and the Privy Council. A 
general Index has been added. A portion of the pre¬ 
sent edition has had the benefit of revision by the late 
Hon’ble Prosunno Coomar Tagore, C. S. I., who kindly 
allowed the Editor to have had free access to his mag¬ 
nificent Law Library, which privilege the Baboo’s 
Executors were good enough to continue. No pains 
have been spared to make the book acceptable to the 
public. For the imperfections which may be discov¬ 
ered in it the learned readers’ indulgence is respect¬ 
fully solicited. Should the publication receive ordinary- 
encouragement, the Editor will consider himself amply 
rewarded. 


August 21s/, 1369. 
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THE LAW OF INHERITANCE 

FROM TUB 

A COMMENTARY BY VIJN Y ANESWA'RA. 
ON THE INSTITUTES 

OF 

YAJNY AWALCYA. 

- *- 

CHAPTER I. 


SECTION I. 

Definition of Inheritance; and of partition. — Dis¬ 
quisition on Property, 


1 Evidence, human and divine, has been thus 
explained with fits various] distinctions ; the parti¬ 
tion of heritage is now propounded by the image of 
holiness. 

Jiui.- jjjgaiL—..- uuim—w— 

ANNOTATIONS. 

1. Emfonce human and divine Intending to expound witli great care 
the chapter on inheritance, the author shows by this verse the connexion 
of the first and second volumes of the book. Subod'hini. 

The image of holiness.*} Yajntawalcya, bearing tlic title of contempla¬ 
tive saint (Yogis war a,) and here termed the image of holiness ( Yog- 
amurti.) Balam-bhatta. 








THE MITACSHAUA 


CHAP. 


2. Here the term heritage (day a) signifies that 
wealth, which becomes the property of another, 
solely by reason of relation to the owner. 

3. It is of two sorts : unobstructed (ajmitibaud’ha,) 
or liable to obstruction (sapratihand'ha.) The wealth 
ot the father or of the paternal grandfather, be¬ 
comes the property of his sons or of his grandsons, 
in right of their being his sons or grandsons : and 
that is an inheritance not liable to obstruction. But 
property devolves on parents (or uncles,) brothers 
and the rest, upon tiie demise of the owner, if there 
be no male issue : and thus the actual existence of 
a son and the survival of the owner are impediments 
to the succession ; and, on their ceasing, the property 
devolves [on the successor] in right of his being 
uncle or brother. This is an inheritance subject to 
obstruction. The same holds good in respect of their 
sous and other [descendants.] 


ANNOTATIONS. 

2. Solely by reason of relation.-] “Solely” excludes any other cause, 
wioh as purchase or the like. “Relation,” or the relative condition of 
parent and offijpriug and so forth, must be understood of that other per¬ 
son, a sou or kinsman, with reference to the owner of tlie wealth. 
B A LAM - 311 A.TT A» 

liiG meaning is this. Wealth, which becomes the property of another, 
(as a son or other person bearing relation,) in right of the relation o 
offspring aud parent or the like, which lie bears to bis father or other 
relative who is owner of that wealth, is signified by the term heritage. 
Subod'Jrini ♦ 


3. tn right of their being his sons or grandsons .] A son and a grand- 
Bon ha\ o property in the wealth of a father and of a paternal grandfather, 
without supposition of any other cause but them selves. Theirs conse¬ 
quently is inheritance not subject to obstruction. Suhod’kini. 

Property devolves on parents #<?.] Viswesayaea-bhatta reads “parents, 
brothers and the rest” (p i Iri-hh ratm dim m) and expounds it ‘both 
parents, as well as brothers aud so forth.’ Balam-bhatia writes and 




I. 


ON INHERITANCE, 


4. Partition (vibhaga) is the adjustment of divers 
rights regarding the whole, by distributing them on 
particular portions of the aggregate. 

5- Entertaining the same opinion, Naheda says, 
“ Where a division of the paternal estate is insti¬ 
tuted by sons, that becomes a topic of litigation 
called by the wise partition of heritage/’’' “ Pater¬ 
nal” here implies any relation, which is cause of pro¬ 
perty. “By sons’’ indicates propinquity in general. 


ANNOTATIONS. 

interprets 1 an undo and a brother or the like,’ (pitrivya-bhratrctdinam ;) 
but notices the other reading. Both are countenanced by different copies 
of the text. 

The same holds good in respect of their sons fycS] Here the sons Or 
other descendant of the son and grandson are intended. The meaning is 
this: if relatives of the owner be forthcoming, the succession of one* whose 
relation to the owner was immediate, is inheritance not liable to obstruc¬ 
tion : but the succession of one, whose relation to the owner was mediate 
or remote, is inheritance subject to obstruction, if immediate relatives 
exist. Snbod'kini. 

In respect of their sons #<?.] Meaning sons and other descendants of 
sons and grandsons, as well as of uncles and the rest. If relatives of the 
owner bo forthcoming, the succession of ono, whose relation >vas immediate, 
conies under tho first sort; or mediate, under the second. Balamxbiiatta, 

4. Partition is the adjustment of divers rights.'] Tho adjustment, or 
special allotment severally, of two or more rights, vested in sons or others, 
relative to the whole undivided estate, by referring or applying those rights 
to parcels or particular portions of tho aggregate, is what tho word ‘par¬ 
tition* signifies. Subod'hini and Balam-bha/tta. 

6. When a division of the paternal estatefyt\ ] Considerable varia¬ 
tions occur in this text as cited by different authors. It is here read 
pailrasya : and Baiam-bhatta states the etymology of paitra signifying 
< of or belonging to a father/ He censures the reading in the Culputaru, 
pitryasya, as ungrammatical. It is read in the Madnna-ratna, pitradeh 
‘ of a father &c/ Other variations occur upon other terms of the text: 

* jSabjeiu, 13. 1. 
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CHAP. 



6. The points to be explained under this [head of 
inheritance,*] are, at what time, how, and by whom, 
a partition is to be made, of what. The time, the 
manner, and the persons, ■when, in which, and by 
whom, it may be made, will be explained in the 
course of interpreting stanzas on those subjects 
respectively. What that is, of which a partition 
takes place, is here considered. 

7. Does property arise from partition ? or does 
partition of pre-existent property take place f Under 
this [head of discussion,!] proprietary right is itself 
necessarily explained: [and the question is] Whether 
property be deduced from the sacred institutes alone, 
or from other [and temporal] proof. 


ANNOTATIONS. 


which is hero rend lanayath for putralh ; calpyale for pracalpyate ; and 
vyrahara-padam for tad-rivada~padam , The last is noticed by the com¬ 
mentator 'Balam-bhatta. A disagreement also occurs respecting the 
pronoun yatra, for which some substitute yets lu> and yat tu. See Jimtjta- 
vahana C. 1. § 2. 

Paternal here implies &c.] The meaning, here expressed, is that the 
word “paternal,” as it stands in Nakeda’s text, intends what has been 
termed [by the author, iu his definition of heritage,] ‘relation to the 
owner, a reason of property.’ Subod’kim. 

It intends any relation to the owner, as before mentioned, which becomes 
a cause of property : and it consequently includes the paternal grandfather 
and other [predecessors.] The author accordingly observes, ‘that “by sons” 
'ndicates propinquity in general;’ meaning any immediate relative. 
Balam-bhatta. 

7. Does-property arise from partition .] Hero the enquiry is twofold 1 
for the substance, which is to be divided, is the subject of disquisition ; 
and the doubt is, whether partition be of property, or of what is not pro¬ 
perty. For tbo sake of this, another question is considered: Is partition 
the cause of property,- or not ? If it be not the cause of property, but 
birth alone be so; then, since property is by birth, it follows that partition 


•Balam-bhatta. 


f Balam-bhatta, 








!T. I. 


ON INHERITANCE. 


8. [It is alleged, that] the inferring of property 
from the sacred code alone is right, on account of the 
text of Gautama ; “An owner is by inheritance, pur¬ 
chase, partition, seizure/* or fmding.t Acceptance 
is for a Brahmana an additional mode ; conquest for 
a Cshatriya; gain for a Vaisya or 8udra”\ For, if 
property were deducible from other proof, this text 
would not be pertinent. So the precept, (“ A Brah¬ 
mana, who seeks to obtain any thing, even by sacri¬ 
ficing or by instructing, from the hand of a man, 
who had taken what was not given to him, is con¬ 
sidered precisely as a thief ;”|j) which directs the 


ANNOTATIONS. 

is of property. This is one disquisition, which the author proposes by tho 
question “does property arise from partition &c.” Another inquiry re¬ 
lates to the subject of property. The author introduces it, saying “ pro¬ 
prietary right is explained. 7 ’ Hero the right of property is the subject of 
discussion: and the doubt is whether it result from the holy institutes only, 
or'bo demonstrable by order and temporal proof. That question tho author 
proposes. Subod'hini. 

The substance, which is to be divided, is the subject of the first disquisi¬ 
tion. Here the question is, whether partition of what is not property, be 
the cause of proprietary right; and thus right, arising from partition, 
would not be antecedent to it, since partition, which becomes the cause of 
that right, had not yet taken place. Or is partition not the reason of pro¬ 
perty, but birth alone? and thus, since proprietary right thence arose, 
partition would be of property. This is one disquisition, which the author 
proposes: “Does property arise &e. 77 He introduces a second question, 
which serves towards the solution of tho first. Balam-bhatta. 

8. It is alleged that the inferring of property from the sacred code alone 
is right.']. The author here states the opponent’s argument. SttborVhm. 

On account of the text of Gautama.] If property were doduoible from 
other, that is from temporal, proof, tills passage of Gautama’s institutes 
would not bo pertinent, since it would be useless’ if it were a mere repetition 
of what was otherwise known. Balam-bhatta. 

* Apprehensio, vel oconpatio. f Inventio. 

t Gautama, 10,39.—42, Vide infra. § 13. || Menu 8. 340. 
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ON INHERITANCE. 


9. To this the answer is, property is temporal 
only, for it effects transactions relative to worldly 
purposes, just as rice or similar substances do : but 
the consecrated fire and the like, deducible from the 
sacred institutes, do not give effect to actions rela¬ 
tive to secular purposes. [It is asked] does not a 
consecrated fire effect the boiling of food; and so, 
of the rest ? [The answer is] No; for it is not as 
such, that the consecrated flame operates the boiling 
of food ; but as a fire perceptible to the senses: and 
so, in other cases. But, here, it is not through its 
visible form, either gold or the like, that the pur¬ 
chase of a thing is effected, but through property 
only. That, which is not a person’s property in a 
thing, does not give effect to his transfer of it by 
sale or the like, besides, the use of property is seen 
also among inhabitants of barbarous countries, who 
are unacquainted with the practice directed in the 
sacred code: for purchase, sale, and similar transac¬ 
tions are remarked among them. 


ANNOTATIONS. 


Omitting, however, this part of the reasoning, the author closes the 
adversary’s argument, concluding that property is deduced solely from the 
sacred code. Subod'hitii and Balam-bhatxa. 

9. Property is temporal only .] The author proves his proposition, that 
property is secular, by logical deduction. Property is worldly for it effects 
transactions relative to worldly purposes. Whatever does effect temporal 
ends is temporal : as rico and other similar substances. Such too is pro¬ 
perty. Therefore, it is temporal. But whatever is not worldly, promotes 
not secular purposes: as a consecrated fire and other spiritual matters. 
Stibod'hini. 

For it is not as such that the consecrated flame §*e.] A hallowed fire 
has two characters: the spiritual one of consecration ; and the worldly one of 
combustion. It effects the boiling of food in its worldly capacity as fire: 
not in its spiritual one as consecrated. For, if it did so in its lust men¬ 
tioned capacity, a secular fire, wanting the spiritual character of com&cjra- 




CHAP. 


THE MITACSHARA 

Moreover, such as aro conversant with the 
science of reasoning, deem regulated means of ac¬ 
quisition a matter of popular recognition. In the 
third clause of the Lipsa sulra * the venerable author 
has stated the adverse opinion, after [obviating] an 
objection to it, that, ' if restrictions, relative to the 
'acquisition of goods, regard the religious ceremony, 

' there could be no property, since proprietary right 
' is not temporal[by snowing, that] 'the efficacy of 
' acceptance and other modes of acquisition in con- 
' stituting proprietary right, is matter of popular 
‘ recognition.’ Does it not follow, 'if the mode of 
' acquiring the goods concern the religious ceremony, 

' there is no light of property, and consequently no 
' celebration of a sacrifice V [Answer] ‘ It _ is a 
' blunder of any one who affirms, that acquisition 
' does not produce a proprietary right; since this is 
‘ a contradiction in terms/ Accordingly, the author, 


ANNOTATIONS. 

tion, would not effect tlie boiling of food. Therefore the objection doe« not 
hold. Then, in the proposed case, gold or other valuable would effect the 
secular purpose of sale and purchase, in its character of gold or the like, 
not in that of property* The author replies to that objection: is 

not through its visible form &c.” Besides, tho use of property is observable 
among barbarians, to whom the practice enjoined by tho sacred institutes is 
unknown: and, since that cannot be otherwise accounted lor, there is evi¬ 
dence of property being secular. S'ubod'hini. 

10. The lipsa sutra.] Tho sutrti, or aphorism, here quoted, is on the 
desire of acquisition (lipsa), and is the second topic (ad'hicarana) in the 
first section ( pada ) of the fourth book (ad'hy ay a) of aphorisms by J AiiLiNf, 
entitled Mimansa ♦ Subod'hini and B al \ al-bha i t a . 

In the third clause of-the lipsa sutra.] In the first clause (varnaca), tho 
distinction between religions and personal purposes is examined. In tho 
second, the inquiry is whether the milking of kine and similar pre¬ 
paratives he relative to the person or to the act of religion. .In the third, 



* Mimdnsd , 4. 1, 2. 3., 






SECT. I. 


ON INHERITANCE. 


having again acknowledged property to be a popular 
notion, when he states the demonstrated doctrine, 
proceeds to explain the purpose of the disquisition 
in this manner, ‘ Therefore a breach of the restrie- 


ANNOTATIONS. 

the question examined is whether restrictions, noticed in primeval revela¬ 
tion, as to the means of acquisition, (such as those, * let a Era/imana ac¬ 
quire wealth by acceptance or the like, a Cskatriya by victory and 
so forth, and a Vaisya by agriculture &o.*) must bo taken as relative to the 
person or to the religious ceremony [performed by him.] SuboiVhini and 
Balam-bhatta. 

The position of the adversary is, that, injunctions regarding the means 
of acquisition concern the religious ceremony, through the medium of the 
goods used by the agent; for Unless that be admitted, tho precept would 
be nugatory, because there would be no one whom it affected. Sudod'hini . 

The meaning is this: As in tho case of an acquisition of goods under a 
precept relative to sacrifice, such as this “ purchase the moon plant,”* tho 
injunction regarding the acquisition of goods concerns the religious 
ceremony ; so does the injunction respecting acceptance and other mean - of 
acquisition. Balam-bhatta. 

The author states an objection to this position of the adversary. Tho 
objection is this : the question, considered in the third clause of tho Lipsa - 
mtra, is whether injunctions regarding acquisition of goods concern tho 
religious ceremony or the person. The opponent’s position is, that they con¬ 
cern the ceremony. That is not congruous. For, if tho injunctions, regarding 
acquisition of goods, conoern the religious ceremony, no property would arise 
since property, being spiritual, would have no worldly cause to produce it; 
and no other means are shown in scripture ; and the injunctions regarding 
acquisition, being relative to the ceremony, are not relative to any thing 
else: thus for want of property, tho religious rites would not bo complete 
withtha which was not property; and consequently the position, that in¬ 
junction, regarding acquisition of goods, concern the act of religion, is 
incongruous. Subod’kini. 

' He revives the position by answering that objection ; and the notion is 
this: the injunctions, regarding acceptance and the like, accomplish pro- 

* Soma, Asolepias acida. Koxjb. 


B 
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* tion affects the person, not the religious ceremony 
and the meaning of this passage is thus expounded,"* 

‘ If restrictions, respecting the acquisition of ehat- 
‘ tels, regard the religious ceremony, its celebration 

* would be perfect, with such property only, as was 
1 acquired consistently with those rules ; and not .so, 

‘ if performed with wealth obtained by infringing 

* them ; and consequently, according to the adverse 


ANNOTATIONS. 

petty ; and they will become relative to the religious ceremony through, the 
medium of goods adapted to the performance of the oeremony; as the busk¬ 
ing of grain, which effects the removal of the chaff, concerns the religious 
ceremony through the medium .of clean rice which is adapted to the cere¬ 
mony. But the wise consider property as a worldly matter [resulting from 
birth,] like the relation of a son to his father. Consequently there is no 
failure in the completion of religious rites [as supposed in the objection.] 

Admitting, that, beoause injunctions regarding acquisition oonceru the 
religious ceremony, the acquisition likewise must relate to the ceremony J 
doeevt not follow, since it relates not to any thing else, that there is no 
such thing* as property ? and would not a failure of the religious ceremony 
ensue ? [Wherefore the adversary's position is erroneous.] The author 
states the objection and confutes it with derision. ‘Some one has blundered, 
affirming that acquisition does not produce property, for it is a 
contradiction in terms.' Such is the construction of the sentence; and the 
meaning is this: Acquisition, which is an aooident of tho acquirer, .is a re¬ 
lation between two objects [the owner and his own] like that of mother 
and son. Consequently, there can he no acquisition without a thing to be 
acquired ; and it is a contradiction in terms to say ‘acquisition does not 
produce a proprietary right,' as it is to affirm ‘my mother is a barren 
wofcaan.' Suhod'hini and Balam-bhatta. 

The demonstrated conclusion is, that, since valuables, being iatended for 
every purpose, must bo relative to the person, restrictions, regarding the 
acquisition of them, must concern the person also. Batam-bhatta. 

The purpose of the disquisition under this topic of inquiry is stated. 
It is interpreted by tho venerable author (Pn abh a caba-oik u.) The 



By the commentator on the Miniunsa 

/ ^ * ‘dhT I "‘r;* y N V>.$ 


Piiabuacaea surnamed Guru. 








ON INHERITANCE. 


‘ opinion, the fault would not affect the man, if he 
‘ deviated from the rule: but, according to the de- 
' monstratcd conclusion, since the restriction, re- 
‘ gating acquisitions, affects the person, the per- 
* formance of the religious ceremony is .complete, 
even with property acquired by a breach of the 
‘ rule ; and it is an offence on the part of a mail, 
k because he has violated an obligatory rule.’ It is 
consequently acknowledged, that even what is gained 
by infringing restrictions, is property : because, other¬ 
wise there would he no completion of a religious 
ceremony. 

II. It should not be alleged, that even what is 
obtained by robbery and other nefarious means, 


ANNOTATIONS. 

implied sense is this. According to the adversaries position, there is no 
offence affecting the person, in violating the injunction. But • the religi¬ 
ous ceremony is not duly accomplished with goods acquired by a broach of 
the injunction. It is the religious ceremony, therefore, which is affected. 
But, according to the demonstrated doctrine, sinco the restrictions concern 
the person, the offence is his if he infringe the rule ; and the religious cere¬ 
mony is not affected. Subod'hinu 

The author, by way of closing the argument, states the result as appli¬ 
cable to the subject proposed. It is acknowledged by the maintainer of the 
right doctrine, that even what is gained by infringing the rule, much more 
what is acquired by other means, is property. Balam-bhatt v. 

Otherwise, that is, if a right of proporty in wealth acquired even by 
infringing the rule, be not admitted; then, since no property is temporal 
because the restrictions concern. the religious ceremony [and that, which is 
thus acquired, does so likewise,] therefore the means of living would be 
unattainable since no temporal property could exist; and consequently 
there could bo no religious ceremony, for there would be nobody to perform 
it. Subbed hint and Balam-bhatta. 

11. It should not be alleged, that even tohal is obtained by robbery .] If 
property be acknowledged in .that which is acquired by infringing the 
restriction, might it not be supposed, that even what is obtained by rob- 
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would be property. For proprietary right in such 
instances is not recognised by the world ; and it dis¬ 
agrees with received practice. 

12. Thus, since property, obtained by acceptance 
or any other [sufficient] means, is established to be 
temporal ; the acceptance of alms, as well as other 
[prescribed] modes for a Brahmana, conquest and 
similar means for a Ckhatriya , husbandry and the like 
for a Vaisya, and service and the rest for a Sud/ra, are 
propounded as restrictions intended for spiritual pur¬ 
poses ; and inheritance and other modes are stated 
as means, common to all. "An owner is by inheri¬ 
tance, purchase, partition, seizure or finding.’’* 

13. Unobstructed heritage is here denominated 
"inheritance.” " Purchase” is well known. "Par¬ 
tition” intends heritage subject to obstruction. 
" Occupation” or seizure is the appropriation of 
water, grass, wood and the like not previously ap¬ 
pertaining to any other [person as ownert]. "Find¬ 
ing’’ is the discovery of a hidden treasure or the like. 

If these reasons exist, the person is owner,' If they 
take place, he becomes proprietor. For a Brah- 


ANVOTATIOm 

bery and other clarions means, becomes property ? The author obviates 
that objection. It does not become so. He removes the inconsequence of 
the reason. For the employment of it as such in sale and other transac¬ 
tions is npt familiarly seen in practice. Baxam-bbatta. 

12. Thus since property obtained by acceptance Property being 

thus proved to be temporal, the author successively refutes the several 
arguments before cited in support of the notion, that it is not temporal. 
Balam-bhatta. 

Common to all.] Including even the mixed classes. Balaat-bhatta. 

13. If these reasons exist, the person is owner.) If such reasons are 
known [to exist,] the owner is known. Subotfhini and Balam-bhatta. 

* Gautama 10, 39, already, cited iu § 8. t Balam-bhatta. 
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mana, that, which is obtained by acceptance or the 
like, is additional,’ not common [to all the tribes], 
“ Additional” is understood in the subsequent sen¬ 
tence : ‘ for a Cshatriya, what is obtained by victory, 

* or by amercement or the like, is peculiar.’ In the 
‘ next sentence, “ additional ” is again understood : 

* what is gained or earned by agriculture, keeping of 

* cattle, [traffic,] and so forth, is for a Vaisya pe- 
‘ culiar ; and so is, for a Sudra, that which is earned 

* in the form of wages, by obedience to the regener- 
‘ ate and by similar means.’ Thus likewise, among 
the various causes of property which are familiar to 
mankind, whatever ha,s been stated as peculiar to 
certain mixed classes in the direct or inverse order 
of the tribes, (as the driving of horses, which is' the 
profession of the Sutas* and so forth,) is indicated 
by the word “earned” ( nirvishta ) ; for all such ac¬ 
quisitions assume the form of wages or hire ; and 
the noun (nirvesa) is exhibited in the tricandi\ as 
signifying wages. 

14. As for the precept respecting the succession 
of the widow and the daughters &c.+ the dedara- 



ANNOTATIONS. 


Both commentaries read jnyuteshu, jnyayaie stvamt, ‘Such reasons existing, 
an owner exists.* But copies of the text cxliibit jateshu jayate swam, 
‘ Such reasons being known, the owner is known.* 

Additional ,] The meaning of the term is i excellent.* Balam-bhatta. 
14. As for the precept respecting the succession.] The author obviates 
on objection, that, if property be a worldly matter, the import of the text 
here cited is inconsistent, as it provides by precept, that the widow and 
certain other persons, shall inherit on the owner’s demise. SubotThmi and 
Balam-bkatta. 

* According to a text of Us anas, from which those words are taken, 
f The dictionary of amera binha in three books (Cauda*.) The passage 
here cited occurs in the 3d book of the Amera cosh a. Ch. 4. V, 217. 
t Vide infra C. 2. Sect. I. § I. 
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tion [of the order of succession,] even in that text 
is intended to prevent mistake, (although the right 
of. property be a matter familiar to the. world,) 
where many persons might [but for that declaration] 
be supposed entitled to share the heritage by reason 
of their affinity to the late owner. The whole is 
therefore unexceptionable. 

15. As for the remark, that, if property were ^ 

temporal, it could not be said “my property has 
been taken away by him ?’* that is not accurate, for 

a doubt respecting the proprietary right does arise 
through a doubt concerning the purchase, or other 
transaction, which is the cause of that right. 

16. The purpose of the preceding disquisition is 
this. A text expresses ‘When B rahmanas have 
acquired wealth by a blamable act, they are cleared 


ANNOTATIONS. 

The declaration of the order of (succession.] B ALam-bhatta notices as a 
variation in the reading, the words here supplied ; crarna-smaranam £ de¬ 
claration of the order of succession/ instead o.f smaranam 1 declaration.’, 

15. As for the remark, that if property were temporal.] The sense Is 
this : in such a case, the proposition < another’s property ha.s been taken 
by him’ is simply apprehended from the affirmation of tbo complainant. 
But that is apprehension, not proof. Accordingly,- if it be contradicted, 
a doubt arises respecting the cause of right. 'Thus, if the complainant 
declare, u my goods have been taken by him, ” and the defendant affirm the 
contrary, a doubt arises in the minds of umpires whether the thing were 
unjustly seized by that man, or were fairly 1 obtained by purchase or title: 
and so, from a doubt respecting a purchase or other cause of property, 
arises a doubt concerning property which is the effect. SubotfJunu 

16. The purpose of the preceding disquisition is this.] Admitting pro¬ 
perty to be a worldly matter; still [its nature] seems to be an unfit [subject 
of inquiry] under the head cf inheritance, since it matters not whether 
property be temporal or spiritual. Apprehending this objection, the author 
proceeds to expV * . the purpose of the disquisition. Subod’hitiL 

* Vido § 8, 
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by the abandonment of it, with prayer and rigid 
austerity.”* Now, if property be deductible only from 
sacred ordinances, that which has been obtained by 
accepting presents from an -improper person, or by 
other means which are reprobated, would not be 
property, and consequently would not be partible 
among sons. But if it be a worldly matter, then 
even what is obtained by such means, is property, 
and may be divided among heirs ; and the atonement 
abovementioned regards the acquirer only : but sons 
have the right by inheritance, and therefore no blame 
attaches to them, since Menu declares “There are 
seven virtuous means of acquiring property : viz. 
inheritance &e.”t 

17. Next, it is doubted whether property arise 
from partition, or the division be of an existent right. 

18. Of these .[positions], that of property arising 
from partition is right ; since a man, to whom a son 
is born, is Enjoined to maintain a holy fire : for, if 
property were vested by birth alone, the estate would 
be common to the son as soon as born ; and the 
father would not be competent to maintain a sacri- 


ANNOTATIONS. 

18. Is enjoined to maintain a holy Jlre.\ For it is ordained by a passage 
of the Veda, that “ he, who has a son bom and who has black [not grey] 
hair, should conseerato a holy fire:” and the meaning of that passage is 
this ; 4 one who has issue (for the term son implies issue in general;) and 
‘ whose iiair is [yet] black, or who is in the prime of life; that is, who is 
< capable ; one, in short, who is qualified ; must perform the consecration 
and maintenance of a holy fired Does not this relate to the consecration 
of sacrificial fires, not to the rise of property from partition ? Anticipating 
this objection, bo adds 44 if property were by birth &c.” The meaning is 
this:. ‘if property arose from birth alone, a son would, even at the instant 

* The text is apparently referred to Menu by the commentator Bala j r- 
biiatt.v : but it is not found in Menu’s institutes. A passage of similar 
import does, however, occur. Ch, 10. V. 111. t Menu, 10. 11 o. 
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ficial fire and perform other religious duties which 
are accomplished by the use of wealth. 

19. Likewise the prohibition of a division of that, 
which is obtained from the liberality of the father 
previous to separation, would not be pertinent : since 
no partition of it can be supposed, for it has been 
given by consent of all parties. But Naked a does 
propound • such a prohibition : “Excepting what is 
gained by valour, the wealth of a wife, and what is 
acquired by science, which are three sorts of pro¬ 
perty exempt from partition ; and any favour con¬ 
ferred by a father/'* 

20. -So the text concerning an affectionate gift, 
(“What has been given by an affectionate husband 
to his wife, she may consume as she pleases, when he 


ANNOTATIONS. 

f of his birth, have ownership; and since the goods are thenceforward in 
‘ common, the father would not bo competent to the consecration of sacrificial 
‘ ftres and other religious acts (as funeral repasts, rites on the birth of chib 

< dren, and other indispensable ceremonies,) which must he performed by 

< the husband and wife, aud which can only be accomplished by expert- 
‘ diture of wealth.’ Smod'hini and Balam-beatta. 

20. The text ** * would not he pertinent, if property were vested by birth.'] 
For, if property wero vested at the instant of birth, no suoh gift could be made ; 
since he would be incompetent even with the consent of the child, and one can¬ 
not give away what is common to others. 8ubod y lnni and Balam-bhatta. 

Nor is it right to connect #c.] Is not the text, so far from being in contra¬ 
diction to the right by birth, actually founded on it ? for the constriction 
is this * wHt has been given, excepting immovable property, by an 
( affectionate husband to his wife, she may consume as she pleases, when he 
4 is deadthus, a right of property by birth being true in regard to im¬ 
movables, ' since the gift of thorn is forbidden ; and, by analogy, the same 
being true of other goods, a gift of wealth other than immovables is permitted 
by the provisions of the law: why then should not this text be propounded ? 
apprehending that objection, he says “Nor is it right to connect &e.” The 

* Nabeda, If 6. 
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; is dead, or may give it away, excepting immovable 
property;”*) would not be pertinent, if property 
were vested by birth alone. Nor is it right to con¬ 
nect the words “excepting immovable property” 
with the terms “what has been given” [in the text 
last cited ;] for that would be a forced construction 
by connexion of disjoined terms. 

21. As for the text “The father is master of the 
gems, pearls and corals, and of all [other movable 
property :] but neither tho father, nor the grand¬ 
father, is so of the whole immovable estate;”! and 
this other passage “By favour of the father, clothes 
and ornaments are used, but immovable property 
may not be consumed, even with the father’s indul¬ 
gence;”! which passages forbid a gift of immov¬ 
able property through favour : they both relate to 
immovables which have descended from the paternal 
grandfather. When the grandfather dies, >his effects 
become the common property of the father and sons ; 
but it appears from this text alone, that the gems, 
pearls and other movables belong exclusively to the 
father, while the immovable estate remains common. 


ANNOTATIONS. 


construction stated would be requisite : but it is not a proper one; for the 
style would be involved, if the construction connect disjoined toms, 
SubocT him. 

21. As for the text “The father is master of the gems <§rc.”] Apprehend¬ 
ing the objection, that, since a gift of immovables through partial afFection is 
forbidden by the plain construction of two other passages of law, birth and 
not partition is the cause of property, he obviates it, Subod'hwL 

* Vishnu according to a subsequent quotation ( 25.) But Karkba cited 

by Jimuta-vahana (C. 4. Sect. 1. § 23.) 
t Yajnvawaloya cited by Jimuta-vahana (G. 2. §. 22) 

£ The name of tho author is not given with any quotation *of this text. 


C 
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22. Therefore property is not by birth, but by 
demise of the owner, or by partition. Accordingly 
[since the demise of the owner is a cause of pro¬ 
perty,*] there is no room for supposing, that a 
stranger could not be prevented from taking the 
effects because the property was vacant after the 
death of the father before partition. So likewise, in 
the case of an only son, the estate becomes the pro¬ 
perty of the son by the father’s decease; and does 
not require partition. 

23. To this the answer is: It has been shown, 
that property is a matter of popular recognition; 
and the right of sons and the rest, by birth, is most 
familiar to the world, as cannot be denied: but the 
term partition is generally understood to relate to 
effects belonging to several owners, and does not 
relate to that which appertains to another,^ nor to 
goods vacant or unowned. For the text of Gautama 
expresses “.Let ownership of wealth be taken by birth; 
as the venerable teachers direct.”+ 

24. Moreover the text above cited “The father 

is master of the gems, pearls &c.” (§ 21) is per¬ 

tinent on the supposition of a proprietary right 
vested by birth. Nor is it right to affirm, that it 
relates to immovables which have descended from the 



ANNOTATIONS. 


23. u Let ownership of wealth < By birth alone the heir may 

take tlie thing which is denominated ownership of wealth : as the venerable 
teachers held.’ Suhod’hmi* 

Balam-bttatta notices a variation in tlie reading ; art 7 ha-sicamittcat, in the 
ablative case, instead of art 7 h(i-swam itwam^ in the nominative. That 
reading- is found in the Dayatatwa : and tho text is there explained in an 
entirely different sense. See J imuta-tahA jsf a C. 1. § 19. 

* Subod'kiki and Balam«biiatta. f Not found in Gautama’s institutes. 
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paternal grandfather : since the text expresses “nei¬ 
ther the hither, nor the grandfather.” This maxim, 
that the grandfather’s own acquisition should not 
he given away while a son or grandson is living, in¬ 
dicates a proprietary interest by birth. As, accord¬ 
ing to the other opinion, the precious stones, pearls, 
clothes, ornaments and other effects, though inherited 
from the grandfather, belong to the father under the 
special provisions of the law ; so, according to our 
opinion, the father has power, under the same text, 
to give away such effects, though acquired by his 
father. There is no difference. 

25. But the text of Vishnu (§20), which men¬ 
tions a gift of immovables bestowed through affection, 
must be interpreted as relating to property acquired by 
the father himself and given with the consent of his 
son and the rest : for, by the passages [above cited, as 
well as others not quoted,* viz] “The father is 
master of the gems, pearls &c, ” ( § 21 ), the fitness of 
any other but immovables for an affectionate gift was 
certain. 

26 As for the alleged disqualification for reli¬ 
gious duties which are prescribed by the Veda , and 
which require lor their accomplishment the use of 
wealth, ( § 18) sufficient power for such purposes is infer¬ 
red from the cogency of the precept [which enjoins 
their performance.] 

27 Therefore it is a settled point, that property in 
the paternal or ancestral estate is by birth, [al- 
thoughf] the father have independent power in the 


ANNOTATIONS. 

27. u No gift or sale should be made, ”] Tho close of the passage is read 
otherwise by Eaghunanbana. ; “ Tho dissipating of the moans of support 
is censured f* vrilti-bpo vigarhituh ? instead of na chinun na tha vie ray ah, 

Balam-biiatta. t Balam-biiatta. 










THE 

disposal of effects other than immovables, for indis¬ 
pensable acts of duty and for purposes prescribed by 
texts of law, as gifts through affection, support of the 
family, relief from distress, and so forth : but he is 
subject to the control of his sons and the rest, in re¬ 
gard to the immovable estate, whether acquired by 
himself or inherited from his father or other prede¬ 
cessor ; since it is ordained, “Though immovables or 
bipeds have been acquired by a man himself, a gift or 
sale of them should not be made without convening 
all the sons. They, who are horn, and they who are 
yet unbegotten, and they who are still in the womb, re¬ 
quire the means of support, no gift or sale should, 
therefore, be made.”* 

28. An exception to it follows : “Even a single 
individual may conclude a donation, mortgage, or 
sale, of immovable property, during a season of dis¬ 
tress, for the sake of the family, and especially for 
pious purposes.”! 

29. The meaning of that text is this : while the sons 
and grandsons are minors, and incapable of giving 
their consent to a gift and the like ; or while brothers 
are so and continue unseparated ; even one person, who 
is capable, may conclude a gift, hypothecation, or sale, 
of immovably property, if a calamity affecting the whole 
family require it, or the support of the family' render it 
necessary, or indispensable duties, such as the obsequies 
of the father or the like, make it unavoidable. 

30. The following passage “ Separated kinsmen, as 
those who are unseparated, are equal in respect of im¬ 
movables ; for one has not power over the whole, to 
make a gift, sale or mortgage must be thus interpret¬ 
ed : ‘among unseparated kinsmen, the consent of all is 
indispensably requisite, because no one is fully em¬ 
powered to make an alienation, since the estate is in 

* Vyasa as cited in other compilations. 

f Vrihaspati cited in the Betnacara &c. £ Vm ha spate cited in the Belnacara , 


MITACSHAEA 


CHAP. 








I I SECT. r. ON INHERITANCE. 2? 

commonbut, among separated kindred, the consent of 
all. tends to the facility of the transaction, by obviating 
any future doubt, whether they be separate or united : 
.it is not required, on account of any want of sufficient 
power, in the single owner ; and the transaction is con¬ 
sequently valid even without the consent of separated 
kinsmen. 

31. In the text, which expresses, that “Land passes 
by six formalities ; by consent of townsmen, of kinsmen, 
of neighbours, and of heirs, and by gift of gold and 
ol water;”* consent of townsmen is required for the 
publicity of the transaction, since it is provided, that 
‘‘Acceptance of a gift, especially of land, should be pub¬ 
lic: ’f but the contract is not invalid without their con¬ 
sent. The approbation of neighbours serves to obviate 
any dispute concerning the boundary. The use of the 
consent of kinsmen and of heirs has been explained. 

32. By gift of gold and of water.] Since the sale of 
immovables is forbidden (“In regard to the immov- 
able estate, sale is not allowed ; it may be mortgaged by 
consent of parties interested ;”t) and since donation is 
praised (“ Both he who accepts land, and he who gives 
it, are performers of a holy deed, and shall go to a re¬ 
gion of bliss,” ||) 'if a sale must be made, it should be 
conducted, for the transfer of immoveable property, in 
the form of a gift, delivering with it gold and water 
[to ratify the donation.J 

33. In respect of the right by birth, to the estate 
paternal or ancestral, we shall mention a distinction 
under a subsequent text. (Section 5 § 3.) 

* The author of this passage is not named. fThis passage also is anonymous. 

J Tlio origin of this quotation likewise has not been found. || Brah~ 
me-vaiverta-purana. 










and either [dismiss] the 
or (if he choose) all may 

to make a partition, he 
3 his children from him- 


will is nnres 


half of that; for the youngs 
, 5. The term “ either ” 
subsequent alternative “ or 


2. Separate Ins children,'] Make them 
them shares of the inheritance. Balam-bil 


1. At, what time, by whom, and how, _ 
may bo made, will be next considered. Bxpl 
those points, the author says, “When the 
“ makes a partition, let him separate his sons 
“ himself ] at his pleasure, 

“ eldest with the best share, 

“ be equal sharers.”* 

2. When a father wishes to 
may at his pleasure separate his chiic 
self, whether one, two or more sons. 

3. No rule being suggested (for the 
trained,) tho author adds, by way of restriction, “ho 
may separate (for this term is again understood) 
“the eldest with the best share,” the middlemost 
with a middle share, and the youngest with the worst 
share. 

4. This distribution of best and other portions 
is propounded by Menu. “The portion deducted 
for the eldest is the twentieth part of the heritage, 

'h* best of all the chattels; for the middlemost, 
>r the youngest, a quarter of it.”t 

“ either ” ( § 1 ) is relative to the 
all may he equal sharers.” 


Menu, 9, 112. Vide infra. Sect. 8, § 8. 
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T!iat is, all, namely tlie eldest and tlie rest, should 
he made partakers of equal portions. 

6. This unequal distribution supposes property 
by himself acquired. But, if the wealth descended 
to him from his father, an unequal partition at his 
pleasure is not proper : for equal ownership will be 
declared. 

7. One period of partition is when the father 
desires separation, as expressed in the text “ When 
the father makes a partition.” ( § 1 ) Another period 
is while the father lives, but is indifferent to wealth 
and disinclined to pleasure, and the mother is incapa¬ 
ble of bearing more sons ; at which time a partition 
is admissible, at the option of sons, against the lather’s 
wish : as is shown by Nactcda, who premises partition 
subsequent to the demise of both parents (“Let sons re¬ 
gularly divide the wealth when the father is dead ;”* ) 


ANNOTATIONS. 

* . 

7. One period of partition is when the father desires separation, j Tliere 
arc four periods of partition. One is while the father lives, if he desire 
partition. Another is, when the mother ceases to be capable of bearing issue, 
and the father is not desirous of sexual intercourse and is indifferent 
to wealth; if his sons then require partition, though he do not wish it. 
Again another period is, while the mother is yet capable of bearing issue, 
and the father, though not consenting to partition, is old, or addicted to 
vicious courses, or afflicted with au incurable disease ) if the sons then desire 
partition. The last period is, after the decease of the lather. Yiswesty/aea in 
Mad a na-Parijata, 

There are four periods of partition in the case of wealth acquired by the 
father. Yisweswa.ra in the SuboiVhini . 

Four periods of partition among sons have been stated by the author 
(Vijnyaneswara,) which are compendiously exhibited in a twofold division 
by the contemplative saint (YaJNYAWalcya.) Here, three cases may occur 
under that of distribution during the life of the father : viz with, or without, 

* Nareda, 13. 2. 
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“ Or when the mother is past child-hearing 
and the sisters are married, or when the father’s sensual 
passions are extinguished.”* Here the words “ let sons 
regularly divide the wealth” are understood. Gauta¬ 
ma likewise, having said ‘‘After the demise of the 
.father, let sons share his estate ;”f states a second 
period, “Or when the mother is past child-hearing $ 
and a third, “ While the father lives, if he desire separa¬ 
tion.” || So, while the mother is capable of bearing 
more issue, a partition is admissible by the choice of 
the sons, though the father be unwilling, if he be addict¬ 
ed to vice or afflicted with a lasting disease. That 
Sanc’jia declares : “Partition of inheritance takes place 
without the father’s wish, if he be old, disturbed in in¬ 
tellect, or diseased.” § 

8. Two sorts of partition at the pleasure of tho 
father have been stated ; namely, equal and unequal. 
The author adds a particular rule in the case of equal 
partition ; “ If he make the allotments equal, his wives 
to TOom no separate property has been given by the 


ANNOTATIONS. 

his desire for separation : the case of his not desiring it being also twofold ; 
viz. 1st, when* the mother has ceased to be capable of bearing children and 
tbe father is disinclined to pleasure &c. 2d, when the mother is not incapable 
of bearing issue, but the father is disqualiiied by vicious habits or the like. 
Subod’kini. 

The doctrine of the eastern writers [Jimut-vatTANA &o.] who maintain, 
that two periods only are admissible, the volition of the father and his demise, 
and not any third period and that the text, relative to the mother’s incapa¬ 
city for bearing more issue, regards the estate of the paternal grandfather or 
other ancestor; is refuted. Balaai-bhatta. 

Wo hold that while the father survives and is worthy of retaining uncon¬ 
trolled power, his wall alone is the cause of partition. If he be unworthy 
of such power, in consequence of degradation, or of retirement from tho 

* Kartsda, 13. 3. t Gautama, 28, 1. % Gautama, 28. 2. || Gautama, 28. 3. 

§ Cited as a passage of Harita in the Vyavahara mayucha . 

IF See JlMUTA-TAHANA C. 1, §44. 
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husband or the father-in-law, must be rendered partak¬ 
ers of like portions.”* 

9. When the father, by his own choice, makes all 
his sons partakers of equal portions, his wives, to whom 
peculiar property had not been given by their husband 
or by their father-in-law, must be made participant 
of shares equal to those sons. But;, if separate property 
have been given to a woman, the author subsequently 
directs half a share to be allotted to her : “Or if any 
had been given, let him assign the half.” + 

10. But, if he give the superior allotment to 


ANNOTATIONS. 

world, or the like, the son's will is likewise a cause of partition. But, in the 
ease of his demise, the successors own choice is of course the reason. By this 
mode, the periods are three. Else there must he great confusion, in the 
uncertainty of subject and accident, if many reasons, as extinction of worldly 
propensities and so forth, must be established collectively and alternatively. 
Thus the mention of certain reasons in some texts, and the omission of them 
in others, are suitable : for the extinction of the temporal affections, and the 
other assigned reasons, indicate the single circumstance of the father’s want 
of uncontrolled power ; since it is easy to establish that single foundation of 
the texts. Viramitrodaya, 

When the fathers passions are extinguished Jimbta-vahana’s reading of 
the passage is different: and there are other variations of this text. See note 
on JlMUTA-VATlANA. C. 1. § 33. 

Partition of inheritance takes place without the father's tvish.] A text of 
a contrary import is cited from the same author, by Jim uta- yah ana. See 
note on Jimuta-vaiiana. C. 1. § 43. 

9, The author subsequently directs half a share,'] This and the passage cited 
maybe supposed to bear reference to a passage which occurs near the close of 
the head of inheritance (C. 2. Sect. 11. §34.): but the quotation is not exact 
and the .text relates to a different subject. 

10. The furniture in the house &c.] The chairs, and the earthen and stono 

* Yajnxawalcva, 2. 116. 

t Yido infra. C. 2, Sect. 34. 
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14 When the distribution of more or less among 1 
sons separated by an unequal partition is legal, or such 
as ordained by the law ; then that division, made by 
the father, is completely made, and cannot be afterwards 
set aside : as is declared by Menu and the rest. Else 
it fails, though made by the father. Such is the mean¬ 
ing ; and in like manner, Nareda declares t; A father, 
who is afflicted with disease, or influenced by wrath, 
or whose mind is engrossed by a beloved object, or 
who acts otherwise than the law permits, has no power 
in the distribution of the estate.”* 


SECTION III. 


Partition after the Father’s decease'. 


1. The author next propounds another period of par¬ 
tition, other persons as making it, and a rule respect¬ 
ing the mode. “ Let sons divide equally both the effects 
and the debts after (the demise of) their two parents.’.’f 

2. After their two parents.] After the demise of 
the father and mother: here the period of the distri¬ 
bution is shown. The sons.] The persons, who make 
the distribution, are thus indicated. Equably.] A rule 
respecting the mode is by this declared; in equal 
shares only should they divide the effects and debts. 

3. But Menu, having premised “ partition after 
the death of the father and the mother,” t and having 
declared “ The eldest brother may take the patrimony 
entire, and the rest may live under him as under 
their father ;”§) has exhibited a distribution with deduc¬ 
tions, among brethren separating after the death of their 

* Nareda, 13. 16. t Yajnyawaloya, 2. 118 . X Menu, 9. 104. 

§Menu, 9, 105. 
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father and mother : “The portion deducted for the eldest 
is the twentieth part of the heritage with the best of all 
the chattels; for the middlemost, half of that; for the 
youngest, a quarter of it.*” The twentieth part of 
the whole amount of the property (to be divided,+) and 
the best of all the chattels, must be given (by way of 
deduction;£) to the eldest; half of that, or a fortieth 
part, and a middling chattel, should be allotted to the 
middlemost; and a quarter of it, or the eightieth part 
with the worst chattel, to the youngest. He has also 
directed an unequal partition, hut without deduc¬ 
tions,, among brethren separating after their parents’ 
decease ; allotting two shares to the eldest, one and 
a half to the next horn, and one a piece to tlio younger 
brothers: “ If a deduction he thus made, let equal 

shares of the residue be allotted : but, if there he no 
deduction, the shares must he distributed in this 
manner; let the eldest have double share, and the 
next born a share and a half, and the younger sons 
each'a share: thus is the law settled.” || The author 
himself § has sanctioned an unequal distribution 
when a division is made during the father’s life time 
(“Let him either dismiss the oldest with the best 
share &c.”l) Hence an unequal partition is admis¬ 
sible in every period. How then .is a restriction in¬ 
troduced, requiring that sons should divide only equal 
shares ? 

4. The question is thus answered: True, this 
unequal partition is found in the sacred ordinances ; 


ANNOTATIONS. 

4, As the slaying of a cow is for the same reason disused. This is a very 
remurlvabla admission of the former prevalence of a practice, which is now 
held in the greatest abhorrence. 

~T 


* Hex it, 9. 112. 

§ Yajnyawaloya. 


B At AMBH ATT A. 

IT Vide Sect. 2. § 1. 


t Ibid. || Menu, 9. 110-117 
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but it must not be practised, because it is abhorred 
by the world; since that is forbidden by the maxim 
“ Practise not that which is legal, but is abhorred 
by the world, [for * * * § ] it secures not celestial bliss :”f 
as the practice [of offering bulls] is shunned, on ac¬ 
count of popular prejudice, notwithstanding the in¬ 
junction “ Offer to a venerable priest a bull or a lai’ge 
goat and as the slaying of a cow is for the same 
reason disused, notwithstanding the precept “ Slay a 
barren cow as a victim consecrated to Mitiia and 
Vaeuna.” II 


5. It is expressly declared, “As the duty of an 
appointment [to raise up seed to another,] and as the 
slaying of a cow for a victim, are disused, so is parti¬ 
tion with deductions [in favour of elder brothers].”§ 

6. Apastamba also, having delivered his own 
opinion, “ A father, making a partition in his life time, 
should distribute the heritage equally among his sons;” 
and having stated, as the doctrine, bf some, the eldest’s 


ANNOTATIONS. 

5. The duty of an appointment. ] So the terra (niyoga-d'hernia) is here 
interpreted by the author of the Viramitrodaya. But it is explained in the 
Subod'hiniy as intending the injunction of ail observance, such as tho offering 
of a bull &c. 

0. In aorne countries the gold &c.] The sense of the text is this ; In 

* SuhfxVhini and BalaM-bhatta. 

f A passage of Yunyawaecva, according to tho quotation • of Mint A 
Misha in tho Viramitrodaya ; but ascribed to Menu in Baeambhatta's com¬ 
mentary. It has not, however, been found either in Mend’s or in Yajnyawal- 
cyA-8 institutes. 

X This also is a passage of Yainyawalcya, according to Mttba Misha’s 
quotation ; but has .not been found in the institutes of that author, 

|| A passage of the Veda } as the preceding one of the Smriti according 
to Alio remark of tho Subodhini and Balam-bjiatta. 

§ Smriii-sangeaha as cited in the Viramicrodaya . 
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succession to the whole estate (“ Some hold, that the 
eldest is heir;”) and having exhibited, as the notion 
of others, a distribution with deductions (“ In some 
countries, the gold, the black Line, and the black pro¬ 
duce of the earth, belong to the eldest son: the car apper¬ 
tains to the father ; and the furniture in the house and 
her ornaments are the wife’s ;* * * § as also the property [re¬ 
ceived by .her] from kinsmen : so some maintain;”) has 
expressly forbidden it as contrary to the law: and has 
himself explained its inconsistency with the sacred 
codes : “It is recorded in scripture, without distinction, 
that Menu distributed his heritage among his sons .”f 

7. Therefore unequal partition, though noticed in 
codes of law, should not he practised, since it is disap¬ 
proved. by the world and is contrary to scripture. Tor 
this reason, a restriction is ordained, that brethren 
should divide only in equal shares. 


ANNOTATIONS. 

certain countries, the gold, the black kine, the block' produce of earth, as 
Masha\ and other dark-coloured grain, or as black iron, (for so somo in¬ 
terpret the word) appertain to the eldest son ; the ear, and the furniture in 
the house, or utensils such as tools and the like, belong to the lather ;§ the 
jewels worn by her are the wife’s as well as property which she has 
received from the father and other kinsmen. Such respectively are the por¬ 
tions of the eldest son, of the father, and of his wife. Subod’hini and 
Baiba Datta cited by Balam-bhatta. 

Among his 50/?/;] Balam-bhatta reads putrena “eon” in the singular ; 
but aH copies of the Mitarshara and Subod’hini, which have been collated* 
exhibit tho term in the plural (putrebhyah u sons f) arid so does the 
Viramitrodaya , quoting this passage from tho Mitacshara , 


* Vide supra. Sect 2. § 10. 

t A passage of the Taittiriya Veda, cited by Apastamba ; as here remarked 
by Balam-bhatta. 

f Phaseolus radiatus. 

§ See a different interpretation. Sect, 2. § 10. 
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8. It has been declared, that sons may part the effects 
after the death of their father and mother. The author 
states an. exception in regard to the mother’s separate 
property ; “ The daughters share the residue of their 
mother’s property, after payment of her debts.”* 

9. Let the daughters divide their mother’s effects 
remaining over and above the debts ; that is, the resi¬ 
due after the discharge of the debts contracted by the 
mother. Hence, the purport of the preceding part of 
the text is, that sons may divide their mother’s effects, 
which are equal to her debts or less than their amount. 

10. The meaning is this: A debt, incurved by the 
mother, must he discharged by her sons, not by her 
daughters ; hut her daughters shall take her property 
remaining above her debts ; and this is fit; for by the 
maxim “ A male child is procreated if the seed predo¬ 
minate, but a female if the woman contribute most to 
the foetus;” the woman’s property goes to her daugh¬ 
ters because portions of her abound in her female 
children ; and the father’s estate goes to his sons, 
because portions of him‘abound in his male children. 

11. On the subject [of daughters!] a special rule is 
propounded by Gautama : “ A woman’s property goes 
to her daughters, unmarried, or unprovided.”! His 


ANNOTATIONS. 

8. Sons may divide their mothereffects, which are equal to her debts 
or to.] They may take the goods and just pay the debts. Balam-bhatta. 

11. ITnmarried or unprovided.] The text is explained otherwise by 
J imut a-yatian A (C. 4. Sect. 2. § 13 and 23.) 

Mamed and unmarried. \ Married signifies espoused; unmarried, maiden. 
Subod 1 hint. 

Endowed and unendmeed] Endowed signifies supplied with wealth ; un¬ 
endowed, unfurnished with property. Balax-bhatta. 


* Yajnyawalcya, 2. 118, 

% Gautama, 28. 22. 


f Balam-bhatta. 
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meaning is this : if there he competition of married and 
unmarried daughters, the woman’s separate property 
belongs to such of them as are unmarried ; or, among 
the married, if there he competition of endowed and 
unendowed daughters, it belongs exclusively to such as 
are unendowed; and this term signifies £ destitute 
of wealth.’ 

12. Iu answer to the question, who takes the residue 
of the mother’s goods, after payment of her debts, if 
there be no daughter ? the author adds “ And the issue 
succeeds in their default.”* 

13. On failure of daughters, that is, if there be 
none, the son, or other male offspring, shall take 
the goods. 

This, which was right under the first part of the text 
(“ Lot sons divide equally both the effects and the 
debts ;”t) is here expressly declared for the sake of 
greater perspicuity. 


SECTION IV. 


j Effects not liable to Partition . 


1. The author explains what may not be divided 
“ Whatever else is acquired by the coparcener himself, 
« without detriment to the father’s estate, as a present 
“ from a friend, or a gift at nuptials, does not appertain 
“ to the coheirs. Nor shall he, who recovers hereditary 
“ property, which had been taken away, give it up to the 
'‘parceners : nor what has been gained by science.”'I 

2, That, which had been acquired by the coparcener 
himself without any detriment to the goods of his 

* Y/jnyawalcya # 2. 118. fVide § 1. 

t Yajnyawalcya, 2. 119—129 
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; or which has been received by. him 
from a friend, or obtained by marriage, shall not ap¬ 
pertain to the coheirs or brethren. Any property, which 
had descended in succession from ancestors, and had 
been seized by others, and remained unrecovered by the 
father and the rest through inability or for any other 
cause, he, among the sons, who recovers it with the ac¬ 
quiescence of the rest, shall not give up to the brethren 
or other coheirs: the person recovering it shall take 
such property. 

3. If it be land, he takes the fourth part, and the 

remainder is equally shared among all the brethren. 
So Sanc’ha ordains “ Land, [inherited] in regular suc¬ 
cession, but which had been formerly lost, and which a 
single [heir j shall recover solely by bis own labour, the 
rest may divide according to their duo allotments, 
having first given him a fourth part.” _ „ 

4. In regular succession.] Here the word ‘‘inherited” 
must bo understood. 

5. He need not give up to the coheirs, what has 
been gained by him, through science, by reading the 
scriptures or by expounding their meaning : the ac¬ 
quirer shall retain such gains. 

6. Here the phrase “ any thing acquired by himself, 
without detriment to the father’s estate, ’ must he 
everyAvhere understood : and it is thus connected with 
each member of the sentence; what is obtained from a 


ANNOTATIONS. 

4. Inherited must be understood] Tlis author supplies the deficiency iu the 
text oited by him. The words “ in succession ” are iu the tex t; “ inherited” 
must be understood to complete the sense. Subod’lnni. 

8. Any thing acquired by himself.'] Here, according to Balam-iihatta’s 
remark, either a different reading is proposed (cinchitfor anyqt.) or an inter¬ 
pretation of the words of the text, “ whatever else (anyat) ” being explained 
by ( eindhit ./ ‘ any tl.im;.’ ■ 

E 
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detriment to the paternal estate; what 
is received in marriage, without waste of the patri* 
mony ; what is redeemed, of the hereditary estate, 
without expenditure of ancestral property ; what is 
gained by science, without use of the father’s goods. 
Consequently, what is obtained from a friend, as the 
return of an obligation conferred at the charge of the 
patrimony ; what is received at a marriage concluded in 
the form termed Asurn or the like; what is recovered, of 
the hereditary estate, by the expenditure of the father’s 
go’ods ; what is earned by science acquired at the expense 
of ancestral \Vealth ; ali that must he shared with the 
whole of the brethren and with the father. 

7. Thus, since the phrase “ without detriment to 
the father’s estate” is in every place understood; what 
j,s obtained by simple acceptance, without waste of the 
patrimony, is liable to partition. But, if that were not 
understood with every member of the text, presents 


ANNOTATIONS. 

It k connected with every other member of the sentence.'] More is implied: for » 

the same phrase is understood in every instance, stated in other codes, of 
acquisitions exempt from partition. Subod'hini. 

In the form termed Asnra ] For, at such a marriage, wealth is deceived 
from the bridegroom by the father or kinsmen of the bride. See Menu, 3. 31. 

7. Thus since the phrase t^c.] A different reading is noticed by Balam> 
bhaita i( Not thus na tat 1 ha instead of “Thus” tat 1 ha. It is taken as a 
distinct sentence; and is Avplained as intimating’, that, on the other hand, 
amicable gifts and the like, aoquired without detriment to the patrimony, are 
not liable to partition. According to this reading and interpretation, that 
short sentence belongs to the preceding paragraph. 

In the following sentence there seems to be another difference*of reading 
in the phrase “ without waste (or with waste) of the patrimony.” But the 
reading, which is countenanced by the exposition given in the Subodhini , has * 
been preferred. 

Since the phrase u without detriment to the father's estate. 11 ] Since that 
portion of the text is applicable to gifts and other acquisitions which are sped- 
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from a friend, a dowry received at a marriage, and other 
particular acquisitions, need not have been specified. 

8. But, it is alleged, thg enumeration of amicable 
gifts and similar acquisitions is pertinent, as showing, 
that such gains are exempt from partition, though 
obtained at the expense of the patrimony. Were it so, 
this would be inconsistent with the received practice 
of unerring persons, and would contradict a passage of 
Nabeda: “He, who maintains the family of a brother 
studying science, shall take, be he ever so ignorant, a 
share of the wealth gained by science.”* Moreover the 
definition of wealth, not participable, which is gained 
by learning, is so propounded by Catyayana: “Wealth, 
gained through science which was acquired from a 
stranger while receiving a foreign maintenance, is 
termed acquisition through learning.” 

9. Thus, if the phrase “'without detriment to the 
father’s estate,” bo taken as a separate sentence, any 
thing obtained, by mere acceptance would be exempt 
from partition, contrary to established practice. 


ANNOTATIONS. 

‘ ' \' s ■ , ‘ , ‘ V >’ v • ‘ ’ . V ’’ ■ l ' 

fied 03 exempt from partition, there fore’, as those acquisitions made at the 

charge of the patrimony are liable to be shared, so any thing obtained by 
mere acceptance, not being included among such acquisitions, must be subject 
to partition, though procured without use of the paternal goods, tiubvd'hini. 

8. As showing that such gains are exempt from partition A difference iu 
the reading of this passage, bhajgatwaya (in the ablative cane) instead bhqfyat- 
tvaya (in the dative), is mentioned by Balam-bhatta; but he makes no 
difference in the interpretation. 

Would contradict a passage of 1Vareda.] Since tho support of the family is 
there stated as a reason for partaking of the property, the right of participa¬ 
tion in the gains of science is founded on a special cause; anil not a natural 
consequence of relation as a brother : and the gains of science are not fiaturally 
liable to partition, and are therefore mentioned as excepted from distribution. 


* Nabeda. 13. 10, 
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This [condition, that the acquisition be without 
detriment to the patrimony,*] is made evident by 
Menu : “What a brother [ias acquired by his labour, 
without using the patrimony, he need not give tip to 
the coheirs ; nOr what has been gained by science. 

11. By labour] by science, war or the like. 

12. Is it not unnecessary to declare, that effects 
obtained as presents from friends, and other similar 
acquisitions made without using the patrimony, are 
exempt from partition : since there was no ground for 
supposing a partition of them ? That what is acquired, 
belongs to the acquirer, and to no other person, is well 
known: but a denial implies the possible supposition ot 
the contrary. 

13. Here a certain writer thus states grounds for 
supposing a partition. By interpreting the text, “After 
the death of the father, if the eldest brother acquire any 
wealth, a share of that belongs to the younger brothers; 
provided they have duly cultivated science in this 
manner, ‘ if the eldest, youngest or middlemost, acquire 
property before or after the death of the father, a share 
shall accrue to the rest, whether younger or elder* 
grounds do exist for supposing friendly presents and the 
like to be liable to partition, whether or not the father 
be living : that is accordingly denied. 

14. The argument is erroneous : since there is not 
here a denial of what might be supposed ; but the text 
is a recital of that which was demonstratively true : for 
most texts, cited under this head, are mere recitals of 
that which is notorious to the world. 

15. Or you may be satisfied with considering it 
an exception to what is suggested by another passage, 

“ All the brethren shall be equal sharers of that which 


* Subod’hini 

f Menu, 9, 208. The close of this passage is read differently by Cfllctca- 
bhatta, Jimuta-vahana &c. See Jimuta-vahana. Ch. 9. Sect* 1 § 3. 

I Menu, 9, 204. 
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is acquired by them in concert :”*• and it is therefore 
a mere error to deduce the suggestion from an indefi¬ 
nite import of the word “eldest” in the text before 
cited ($ 13). That passage must be interpreted as an 
exception to the general, doctrine, deduced from texts 
concerning friendly gifts and the rest, that they are 
exempt from partition, both before the father’s death 
and after Ins demise. 

16. Other things exempt from partition, have been 
enumerated by Menu ; “ Clothes, vehicles, ornaments, 
prepared food, women, sacrifices and pious acts, as v eil 
as the common way, are declared not liable to 
distribution.”t 

17. Clothes, which have been worn, must not he 
divided. What is used by each person, belongs 
exclusively to him ; and what had been worn by the 
father, must be given by brethren parting after the 
father’s decease, to the person who partakes of food 
at his obsequies : as directed by Vkihaspati ; “ The 
clothes and ornaments, the bed and similar furniture, 
appertaining to the father, as well as his vehicle and 
the like, should be given, after perfuming them with 
fragrant drugs and wreaths of flowers, to the person 
who partakes of the funeral repast.’' But new clothes 
are subject to distribution. 

18. Vehicles] The carriages, as horses, litters or the 
like. Herd 1 also, that, on which each person rides, belongs 
exclusively to him. But the father’s must be disposed 


ANNOTATIONS. 

18. The number being unequal.] Inequality here signifies insufficiency 
for shares; not imparity of number. And this is fit. Suppose three horses, 
and three sons: since the number is adequate to the allotment of shares, 
the horses may he divided. Suppose four horses and either three or five 
sons: since the horses do not answer to the number of coheirs, and cannot 


* Vkihaspati cited in tho Eetnacara . f Menu, 9, 219. 
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of as directed in regard to bis clothes. If the horses 
or the like be numerous, they must be distributed 
among coheirs who live by the sale of them. If they 
cannot be divided, the number being unequal, they 
belong to the eldest brother : as ordained- by Menu ; 
“ Let them never divide a single goat or sheep, or a 
single beast with uncloven hoops: a single goat or sheep 
belongs to the first born.”* 

19. The ornaments worn by each person are exclu¬ 
sively his. But what has not been used, is common 
and liable to partition. “ Such ornaments as are worn 
bv women during the life of their husband, the heirs of 
the husband shall not divide among themselves : they, 
who do so, are degraded from their tribe.’'+ It appears 
from tire condition here specified (“such ornaments as 
are worn,”) that those, which are not worn, may he 
divided. 

20. Prepared food, as boiled rice, sweet cakes and the 
like, must be similarly exempted from partition. Such 
food is to be consumed according to circumstances. 

21. Water, or a reservoir of it, as a well or the like, 
being unequal | to the allotment of shares, ] must not 
he distributed by means of the value; but is to be used 
[by the coheirs] by turns. 

22. The women or female slaves, being unequal [m 


ANNOTATIONS. 

be distributed into shares in their kind, and since a distribution by means 
of the value is forbidden, and the cattle is directed to bo given to the eldest • 
brother, the horses may be divided so far as they are adequate to the shares, 
and the surplus shall be given to iho eldest. Throughout this title, imparity 
must be so understood. Suhod’hini. 

21. Being unequal .] It is thus hinted, that, if the number be adequate, 
partition takes place. B vlam-bp.atta.. 

22. “ Women connected.”] Enjoyed, or kept in concu binage. Subod’lnm. 

* Mehv, 0. 119. t MeVo, 9, 200. 
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number, to the shares,] must not be divided by the 
value, but should he employed in labour [for tlie coheirsj 
alternately. But women (adulteresses or others) kept 
in concubinage by the father, must not be shared by 
the sons, though equal in number : for the text of 
Gautama forbids it. “No partition is allowed in the 
case of women connected [with the father or with one 
of the coheirs].”* 

23. The term yogacshema is a conjunctive compound 
resolvable into yoga and cshema. By the word yoga is 
signified a cause of obtaining something not already 
obtained : that is. a sacrificial act to be performed with 
fire consecrated according to the Veda and the law. By 
the term csliema is denoted an auspicious act which be¬ 
comes the means of conservation of what has been ob¬ 
tained : such as the making of a pool or a garden, or 
the giving of alms elsewhere than at the altar. Both 
these, though appertaining to the father, or though 
accomplished at the charge of the patrimony, are indi¬ 
visible; as Laugacshi declares. “ The learned have 
named a conservatory act csheema, and a sacrificial ono 
yoga ; both are pronounced indivisible : and so are the 
bed and the chair.” 

2 t. Some hold, that by the compound term yoga¬ 
cshema, those, who effect sacrificial and conservatory 
acts (yoga and cshema), are intended, as the king’i 
counsellors', the stipendiary priests, and the rest. 
Others say, weapons, cowtails, parasols, shoes and 
similar things, are meant. 


ANNOTATIONS. 


Female slaves, being taken for enjoyment by any one of the brethren 
or coheirs, belong exclusively to him. IT ah a. da. xt a on Gautama. 

24. Some hold. ] The interpretation, given by MED'ti.vTiT’nr and the 
Caipataru, is stated. Balam-bhatta, 

* Gautama, 28. 43. 
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Vhe common way , or road of ingress and egress 
from the house, garden, or the like, is also 
indivisible. 

20. The exclusion of land from partition, as stated 
by Usanas, (“Sacrificial gains, land, written docu¬ 
ments, prepared food, water, and women, are indivisible 
among kinsmen even to the thousandth degree;”) 
bears reference to sons of a Brahmana by women of 
the military and other inferior tribes: for it is 
ordained [by Viuhaspati :] “ Land, obtained by accept¬ 
ance of donation, must not be given to the son of 
a Cshatnya or other wife of inferior tribe: even 
though his father give it to him, the son of the 
Brahmani may resume it, when his father is dead."* 

27. Sacrificial gains] acquired by officiating at 
religious ceremonies. 

28. What is obtained through the father’s favour, 
will be subsequently declared exempt from partition.! 
The supposition, that any thing, acquired by trans¬ 
gressing restrictions regarding the mode of acquisition, 
is indivisible, has been already refuted. $ 

29. It is settled, that whatever is acquired at the 
charge of the patrimony, is subject to partition. 
But the acquirer shall, in such a case, have a double 
share, by the text of Yasishi’’ha. “ He, among them, 
who has' made an acquisition, may take a double 
portion of it.”§. 

30. The author propounds an exception to that max¬ 
im. “ But, if the common stock be improved, an equal 
division is ordained.” || 



ANNOTATIONS. 


29. Ho, among them ] Among the brethren. Subod'hini. 

* This is a passage ot' Veihaspati, according to the remark ol Balaji- 
Bhatta ; and it is cited as such by J imtita-v aic as a , C. 9 . § 19. 
t Soot. 6. § 13—16. X Seot 1. $ 16. § Vasisht’ha, 17. 42. 

|| Yajsi’awalcya, 2. 121. 
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31. Among unseparated brethren, if the common 
stock be improved or augmented by any one of them, 
through agriculture, commerce or similar means, 
an equal distribution nevertheless takes place; and 
a'double share is not allotted to the acquirer. 


SECTION V. 


Equal rights of Father and son in property ancestral . 


1. The distribution of the paternal estate among 
sons has been shown; the author next propounds 
a special rule concerning the division of the grand¬ 
father's effects by grandsons. “Among grandsons 
by different fathers, the allotment of shares is 
according to the fathers.”* 

2. Although grandsons have by birth a right in 
the grandfather’s estate, equally with sons : still the 
distribution of the grandfather’s property must bo 
adjusted through their father, and not with reference 
to themselves. The meaning here expressed is this: 
if unseparated brothers die, leaving male issue; 
and the number of sons be unequal, one having two 
sons, another three, and a third four; the two receive 



ANNOTATIONS. 


1. Grandsons by different fathers.} Children of distinct fathers; meaning 


sons of brothers. Another reading also occurs: pram ita-pitrica n a v i “whoso 
fathers are deceased,” instead of ancca-pitricanarn “whoso fathers are 
different.” SuborThini . 

Balam-bhatta notices another variation of the reading, but with disap¬ 
probation ; aneca-vitryacanam , It intends the same meaning, though 
inaccurately expressed. 


Yajnyawalcya, 2. 121. 
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a single share in right of their father, the other three 
take one share appertaining to their father, and the 
remaining four similarly obtain one share due to their 
father. So, if some of the sons be living and some 
have died leaving male issue; the same method 
should be observed: the surviving sons take their 
own allotments, and the sons of their deceased bro¬ 
thers receive the shares of tlieir own fathers respec-’ 
lively. Such is the adjustment prescribed by the text. 

3. If the father be alive, and separate from the 
grandfather, or if he have no brothers, a partition of 


ANNOTATIONS. 


3. If he he deceased .] A variation in the reading and punctuation of* 


the passage is noticed by Balam-bhatta : vibhago n'asti d'kriyamane: apitari 
pitrito hhaga-calpanefyuctatwatj (instead of vibhago n’ast/; ad r hriyamane 
jritari pitrito §c.) “ partition would not take place, if he be living, since 
it is directed that shares shall be allotted in right of the father, if he be 
deceased.” 

To obviate this doubt the author says.'] If the father be alive, and separated 
from his own father, or if, being an only son with po brothers to participate 
with him, he be alive and not separated from his own father; then, 
since in the first mentioned case he is separate, no participation of the 
grandson's own father, in the grandfather's estate, can be supposed, 
and therefore as well as because he is surviving, the grandson 
cannot be supposed entitled to share the grandfather’s property 
since the intermediate person, obstructs his title: and, in the second 
case, although the grandson's own father have pretensions to the pro¬ 
perty, since he is not separated, still tho participation of the grandson in his 
grandfather s estate cannot be supposed, for his own father is living: hence 
no partition of the grandfather’s effects, with, the grandson whose father is 
living, can tako place in any oircumstanoes. Or, admitting that such partition 
may be made, because he has a right by birth; still, as the father’s supe ¬ 
riority is apparent, (since a distribution by allotment to him is directed, when 
he is deceased; and that is more assuredly requisite, if he be living;) it 
follows, that partition takes place by the father’s choice and that a double share 
belongs to him. Subod’hini. 




»•- r/i utsr/f 
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'the grandfather’s estate with the grandson would not 
take place; since it has been directed, that shares shall 
he allotted in right of the father, if he be deceased: or, 
admitting partition to take place, it would be made ac¬ 
cording to the pleasure of the father, like a distribution 
of his own acquisitions; to obviate this doubt the 
author says; “Eor the ownership of father and 



son is the same in land, which was acquired by the 
grandfather, “or in a corrody or in chattels [which 
belonged to him.”]* 

4. Land] a rice field or other ground. A corrody] 
So many leaves receivable from a plantation of betle 
pepper, or so many nuts from an orchard of areca. 
Chattels] gold, silver, or other movables. 

5. In such property, which was acquired by the 
paternal grandfather, through acceptance of gifts, 
or by conquest or other means [as commerce, agricul¬ 
ture, or service,! ] the ownership of father and son is 
notorious: and therefore partition does take place. 
Eor, or because, tbe right is equal, or alike, therefore 
partition is not restricted to be made by the father’s 
choice ; nor has he a double share. 

6. Hence also it is ordained by the preceding text, 
that “the allotment of shares shall be according to 
the fathers,” (§1.) although the right' be equal. 

7. The first text “When the father makes a parti¬ 
tion &c.” (Sect. 2 § 1.) relates to property acquired by 


ANNOTATIONS. 

For the ownership of father and aon.] The Calpntaru and Apaharcv read 
“ The ownership of both father and son” instead of “For the owner¬ 
ship of father and son chobhai/oh instead of chair a hi. 

4. Betle pepper."] Pipor betle. Linn. Betle leaf. 

Areca.] Areca Fanfel. Goert. Bctle-nut. 


* Yajntawalcya, 2. 122. 
t Balar-bhatta. 
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himself. So does that which ordains a 
double share: “ Let the father, making a partition, 
reserve two shares for himself.”* * * § The dependence of 
sons, as affirmed in the following passage, “ While both 
parents live, the control remains, even though they 
have arrived at old age ;”t must relate to effects ac¬ 
quired by the father or mother. This other passage, 
“They have not power over it (the paternal estate) 
while their parents live must also be referred to the 
same subject. 

8. Thus, while the mother is capable of bearing 
more sons, and the father retains his worldly affections 
and does not desire partition, a distribution, of the 
grandfather’s estate does nevertheless take place by 
the will of the son. 

9. So likewise, the grandson has a right of prohibi¬ 
tion, if his unseparated father is making a donation, or 
a sale, of effects inherited from the grandfather: but 
he has no right' of interference, if the effects were 
acquired by the father. On the contrary, he must ac¬ 
quiesce, because he is dependant. 

10. Consequently the difference is this: although he 
have a right by birth in his father’s and his grand¬ 
father’s property ; still, since, ho is dependant on his 
father in regard to the paternal estate and since the 
father has a predominant interest as it was acquired by 
himself, the son must acquiesce in the father’s disposal 
of his own acquired property : but, since both have in¬ 
discriminately a right in the grandfather’s estate, the 
son has a power of interdiction [ if the father be dis¬ 
sipating the property.§] 


* Naueda, 13. 12. 

t The remainder of this passage has not been found ; nor is the text cited 
in other compilations, Balam-bhatpa asovibes it to Mirror; but it is not found 
in his institutes. 

\ Menu, 9. 204, ■ 

§ Stibod 7 him\ 



the father 
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11. Menu likewise shows, that the father, however 
reluctant, must divide with his sons, at their pleasure, 
the effects acquired by the paternal grandfathers; de¬ 
claring, as he does (“If the father recover paternal 
wealth not recovered by his coheirs, he shall not, uu- 
less willing, share it with his sons ; for in fact it was 
acquired by him :”)* that, if the father recover pro¬ 
perty, which had been acquired by an ancestor, and 
taken away by a stranger, but not redeemed by the 
grandfather, he need not himself share it, against his 
inclination, with his sons; any more than he need give 
up his own acquisitions. 


SECTION VI. 


Bights of a posthumous son and of one horn after the 

partition . 


1. How shall a share be allotted to a son born 
subsequently to a partition of the estate ? The author 
replies “ When the sons have been separated, one who 
“ is [afterwards] born of a woman equal in class, shares 
“ the distribution.”! 

2. The sons being separated from their father, one, 
who shall he afterwards horn of a wife equal in class, 
shall share the distribution. W T hat is distributed, is 
distribution, moaning the allotments of the father and 


ANNOTATIONS. 

2. If there be no daughter But, if there be a daughter, the son does not 
take his mother’s portion. Subodldnu 


* Menu, 9. 209. 
f Yajnyawaecya. 2, 123. 
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mother : he shares that; in other words,. he obtains 
after [the demise of*] his parents, both their portions : 
his mother’s portion, however, only if there be no 
daughter; for it is declared that “'Daughters share 
“ the residue of their mother’s property, after payment 
“ of her debts.”]-. 

8 But a son by a woman of a different tribe, receives 
merely his own proper share, from his father’s estate, 
with the whole of his own proper share, from his 
father’s estate, with the whole of his mother’s property, 
if there he no daughter.]:] 

4. The same rule is propounded by Menu : “A 
son, horn after a division, shall alone take the parental 
wealth.”§ The term parental (pitryam) must he here 
interpreted ‘appertaining to both father and mother 
for it is ordained that “A son, born before partition, has 
no claim on the wealth of his parents ; nor one, begotten 
after it, on that of his brother.” [| 

5. The meaning of the text is this : one, bora pre¬ 
viously to the distribution of the estate, has no property 
in the share allotted to liis father and mother who are 



ANNOTATIONS. 


3. His men proper share.} See Section 8. 

From his father's estate.] Baeam-bhatta here notices a different reading; 
pitryam in the accusative,-for pitriyat in the ablative ; and afterwards, matron 
« maternal” for matuk “his mothers.” The senso is not materially affected 
by these variations. 

4. On the wealth of his parents.] This passage, being read differently by 
Jiiotta-vahana (Ch. 7. § 5.), who writes pitrye “parental or paternal” 
instead of pitroh “ of both parents,” is not less ambiguous according to the 
reading, then the text cited from Mexv. 

0. In the share.] Balambhatta censures another reading, vibhage “in 
the division,” for hhage “ in the share.” 

* Bat.am-biiatta. 

| YA.rNVAWAl.CYA. 2. 118. Vide supra. Sect. 3. § 8. 1 Suboffhwu. 

§ Meku, 9. 216. 

|| VbIHASTATI. 
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separated [from their elder children*]; nor is one, born 
of parents separated [from their children], a proprietor 
of his brother’s allotment. 

6. Thus, whatever has been acquired by the father 
in the period subsequent to partition, belongs entirely 
to the son bom after separation. For it is so ordained : 
“All the wealth, which is acquired by the father him¬ 
self, who has made a partition with his sons, goes to 
the son. begotten by him after the partition : those, born 
before it, are declared to have no right.”! 

7. But the son, born subsequently to the separation, 
must, after the death of his father, share the goods 
with those who reunited themselves with the father 
after the partition: as directed by Menu ; “ Or he shall 
participate with such of the brethren, as are reunited 
with the father.”:}: 

8. When brethren have made a partition subse¬ 
quently to their father’s demise, how shall a share be 
allotted to a son born afterwards ? The author replies 
“ His allotment must absolutely be made, out of the 
“visible estate corrected for income and expenditure.” § 

9. A share allotted for one who is born after a separa¬ 
tion of the brethren, which took place subsequently to 
the death of the father, at a time when the mother’s 
pregnancy was not manifest is “ his allotment.” But 
whence shall it be taken ? The author replies, “from the 


ANNOTATIONS. 

8, Absolutely.'] Tho particle va is here employed affirmatively. The 
meaning is, that an allotment for them should be made only from the visible 
estate correotcd for income and expenditure. Subod'Irini. 

9. His allotmentV] The pronoun “his” refers to the son born after 
partition. Subod’hini. 

* Balam-bhatta. 

} Yrihaspati. See Jimtjta-vakana, Ch. 7. § G. \ Mkntt, 9. 216. 

5 Yajnyawalcya, 2 . 123 . 
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visible estate” received by the brethren, “ corrected for 
income and expenditure.” Income is the daily, monthly 
or annual produce. Liquidation of debts contracted by 
the father, is expenditure. Out of the amount of pro¬ 
perty corrected by allowing for both income and ex¬ 
penditure, a share should be taken and allotted to the 
[posthumous son]. 

10. The meaning here expressed is this: Including 
in the several shares the income thence arisen, hud 
subtracting the father’s debts a small part should he 
taken from the remainder of the shares respectively, and 
an allotment, equal to their own portions, should be thus 
formed for the [posthumous] son born after partition. 

11. This must be understood to he likewise appli¬ 
cable in the case of a nephew, who is born after the 


ANNOTATIONS. 

Corrected for income and expenditure^ If agriculture or the like have 
been practised by the brethren with their several shares after separa¬ 
tion, the gain is “income.” The payment of the father's debts, the 
support of their own families, and similar disbursements constitute 
“ expenditure.” Collating the income in the shares, and deducting the 
expenditure from the allotments, as much as may bo in each instance 
proper, should be taken from each' portion, and an allotment be thus 
adjusted for a pregnancy which existed at the moment of the father’s 
decease, as well as at the time of the partition, though not then manifest. 
SubocPiini, 

10. Ineludintj in the several shares fyc. } It is the patrimony though 

divided, as much as when undivided. Since then the offspring, though 
yet in the mother’s womb, is entitled to a share of the lather’s goods, 

as being his issue, therefore that offspring is entitled to participate in the 

gain arising out of the patrimony. Here again, if it be a male child, he 

has a right to an equal share [ with others of the same class ]. But, if 

a female child, she participates for a quarter of the share duo to a brother 
of the same rank with herself. This, which will be subsequently explained 
should bo here understood. Subod'hini, 

11. Who was yet childless, ] This is according to the reading and in- 
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separation of the brethren; the pregnancy of the bro¬ 
ther's widow, who was yet childless, not having been 
manifest at the time of the partition. 

12, Rut, if she were evidently pregnant, the distri¬ 
bution should be made, after awaiting her delivery; 
as Vasisht’ha directs, " Partition of heritage [takes 
placeJ among brothers [having waited] until the deli¬ 
very of such of the women, as are childless [but preg¬ 
nant].”* This text should be interpreted, 'having 
waited until the delivery of the women who are 
pregnant,’ 


ANNOTATIONS. 

terpretation followed by Balam-bhatta. Ho notices^ however, another 
reading, {(ipnyasya instead of aprajasi) which connects the epithet of 
“ childless” with the brother. 

12. Sunk of the women as are childless hut pregnant.'] Y achespati-misba 
connects the word “women” (or * wives’) with the term “brothers.” The 
Calpataniy and other compilations, also understand the wives of brothers 
to be meant; but in the Smrili-chandriea the passage is interpreted as re. 
latingto the widows of the father. All concur in explaining it as meant 
of pregnant widows. 

This text should be interpreted.'] The most natural construction of the 
original text is ‘ Partition of heritage is among brothers and women who 
are childless; until the birth of issue.’ The authors of the Calpataru and 
Ghintamani follow that interpretation, and conclude that ‘a share should 
<be set apart for the wi' 1 iw who is likely to have issue (being supposed 
t pregnant): and, when he is delivered, the share is assigned to her son, 
i if she Bear raalo ist 4 ; but, if a son be Qot born, the share goes to tho 
< brethren, and the woman shall have a maintenance.’ The author of the 
Smriti-chandnca acknowledges that to be the natural construction of tho 
words; but rejects the consequent interpretation, because it contains a contra¬ 
diction, and because widows are not entitled to participate as heirs. He ex¬ 
pounds the text, nearly as it is explained in the Jfitacshara, viz. 1 Among 

* The hrst part of this passage corresponds with a text of Vasusht’ha’d 
institutes (17. 36.); but the seqftel of it is not to be tound in that work, 

a 
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1.3. It lias been stated, that the son, born after par¬ 
tition, takes the whole of his father’s goods and of his 
mother’s.* But if the father, or the mother, affec¬ 
tionately bestow ornaments or other presents on a sepa¬ 
rated son, that gift must not be resisted by the son born 
after partition: or, if actually given, must not be 
resumed. So the author declares : “ But effects, which 
have been given by the father, or by the mother, belong 
* to him on whom they were bestowed.” t 

14. "What is given (whether ornaments or other 
effects,) by the father and by the mother, being sepa¬ 
rated from their children, to a son already separated, 
belongs exclusively to him; and does not become the 
property of the son born after the partition. 

15. By parity of reason, what was given to any one, 
before the separation, appertains solely to him. 

16. So, among brethren, dividing the allotment 
of their parents who were separated from them, after 
the demise of those parents, (as may he done by the 
brothers, if there he no son bom subsequently to the 
original partition;) what had been given by the father 
and mother to each of them, belongs severally to each, 
and is shared by no other. This must be understood. 


ANNOTATIONS. 

t brothers, who have continued to live together, until the delivery of the child¬ 
less hut pregnant widow, partition of heritage takes place after the birth of 

< the issue, when its sex is known; and does not take place immediately after 

< the obsequies.’ Vibweswaea-bhatta, in the Madana-Farijata, exhibits a 
similar interpretation; ‘ Partition takes place after awaiting the delivery of 

< widows who are evidently pregnant.* 


Tide supra. § 1.—$ 7. f Yajkxawaloia, 2. 121* 
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SECTION VII. 


Shares allotted to provide for tcidows and for the nupti¬ 
als of unmarried daughters.—The mitiation of un¬ 
initiated brothers def rayed out of the joint J'uncls. 


1. When a distribution' is made during the life of 
the father, the participation of his wives equally with 
his sons, has' been directed. (“If he make the allot- 
“ ments equal, his wives must be rendered partakers of 
“ like portions.”*) The author now proceeds to declare 
their equal participation, when the separation takes 
place after the demise of the father: “Of heirs divid- 
“ J ' u a after the death of the father, let the mother also 
“ take an equal share.” t 

-h Of heirs separating after the decease of the 
lather, the mother shall take a share equal to that of a 
son ; provided no separate property had been given to 
her. Hut, if any had been received by her, she is 
entitled to half a share, as will be explained. $ 

3. If any of the brethren be uninitiated, when the 
father dies, who is competent to complete their 


ANNOTATIONS. 

2. Provided no separate property had lean given.'] Peculiar property 
of a woman ( Slrid'hana .) . Vide C. 2. Sect. 11. § 1. 

3. Initiation .] Samcara ; a succession of religions rites commencing 
on the pregnancy of the mother and terminating with the investiture 
of the sacerdotal thread, or with the return of the student to his family 
and finally his marriage. 


* Section 2. § 8 . f Yajntawalcta, 2. 124. % Vide C. 2. Sect. 11. 5 34, 
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initiation ? The author replies : {s Uninitiated brothers 
should be initiated by those, for whom the ceremonies 
have been already completed.”* 

4. By the brethren, who make a partition after 
the decease of their father, the uninitiated brothers 
should be initiated at the charge of the whole estate. 

5. In regard to unmarried sisters, the author states 
a different rule: “ But sisters should be disposed 
of in marriage, giving them as an allotment, the 
“ fourth part of a brother’s own share. ”+ 

6. The purport of the passage is this: Sisters 
also, who are not already married, must be disposed 


ANNOTATIONS. 


4. Jhj the brethren who make a partition #<?.] By suoli, for whom 
all tlio initiatory ceremonies, including marriage, have been completed. 
Balahmuiatta. 

After the decease of their father,'} In like manner, while the father 
is living but disqualified by degradation from his tribe or other incapacity, 
if the brethren be themselves the persons who make the partition, the same 
rule must be understood in regard to the initiation of brothers at the charge 
of the common stock. Raxam-bhatta. 

6. The purport of the passage is this.} As commentators disagree in their 
interpretation of the text, and a subtile difficulty does arise, the author proceeds 
to show that his own exposition, and no other, conveys the real sense of the 
passage. Taking tho phrase “the uninitiated should bo initiated’’ as here 
understood from the preceding sentence (§ 3), he * expounds the text: 4 Sisters 
also, who aro not already manned &c.’ 

Some thus interpret the words “ own share 1 After assigning as many 
4 shares as thero are brothers, a quarter part should be given to a sister, 
4 out of their several allotments: so that, if there be two or more sisters, a 
4 quarter of every share must be given to each of them.’ 

But others thus expound those terms: ‘Deducting a quarter from each 
1 of their shares, the brothers should give that to a sister. If there be two 


* Yajkyawalcya, 2. 125. 
f Yajotawalcya, 2. 125, 
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of, in marriage, by the brethren, contributing a fourth 
part out of their own allotments. Hence it appears, 
that daughters also participate after the death of 
their father. Hence, in saying “ of a brother’s own 
share,” the meaning is not, that a fourth part shall 
be deducted out of the portions allotted to each 
brother, and shall be so contributed; but that the 
girl shall be allowed to participate for a quarter of 
such a share as would be assignable to a brother of 
the same rank with herself. The sense expressed is 
this: if the maiden be daughter of a Brahmani , she 
has a quarter of so much as is the amount of an allot¬ 
ment for a son by a Brahmani wife. 


ANNOTATIONS. 

or more sisters, they and their brothers shall respectively take the same 
‘ subtracted share [and residue:] and no separate deduction shall be made 
1 [for each/] 

Both interpretations are unsuitable: for, according to the first, if there 
bo one brother and seven or eight sisters, # nothing will remain for the 
brother, if a quarter must be given to each sister; or, if there be one sister 
and many brothers, the sister has a greater allotment than a brother, if a 
quarter must he given to Her by each of her brothers; and this is inconsistent 
with a text, which indicates, that a daughter should have less than a son. 

Under the secoud exposition, if there be one sister and numerous brothers, 
the same objection arises, which was before stated: or, in the case of one 
brother and seven or eight sisters, suppose the amount of brother’s share 
to be a nishca , the quarter of that is very inconsiderable, and the allotment 
of shares out of it is still more trilling: the terms of the. text “ giving them, 
as an allotment, the fourth part,” (§ 5) would be impertinent ; or, admitting 
that tho precept is observed, still there would be an inconsistency. 

But, according to our method, since each sister has exactly a quarter of a 
share, there is nothing contradictory to the terms of the text “ a fourth part” 
(§ 5). Subodhini. » 

* If there be four sisters, nothing will remain for the brothers; if there be 
a greater number, the allotment of a quarter to each is impossible. C. 
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7. For example, if a. certain person had only 
a Brahmani wife, and leaves one son and one daughter; 
the whole paternal estate should he divided into two 
parts, and one such part be subdivided into four: 
and, the quarter being given to the girl, the remainder 
shall be taken by the son. Or, if there be two sons 
and one daughter, the whole of the father’s estate 
should be divided into three parts ; and one such part 
be subdivided into four: and, the quarter having been 
given to the girl, the remainder shall be shared by the 
sons.. But, if therie be one son and two daughters, 
the father’s property should be divided into thirds, 
and two shares be severally subdivided into quarters: 
then, having given two [quarter] shares to the girls, 
the son shall take the whole of the residue. It must 
he similarly understood in any case of an equal or 
unequal number of brothers and sisters alike in rank. 

8. But if there be one son of a Brahmani wife and 
one daughter by a Cshatriya woman, the paternal 
estate should he divided into seven parts; and the 
three parts, which would be assignable to the son of 
a Cshatriya woman, must be subdivided by four : then, 


ANNOTATIONS. 


7. Dividedinto two parts, and one such part _ into four.] If the text 

were not so explicit, it might have been rather concluded, that the estate 
should be divided into five parts ; one for the sister, and four for the brother : * 
which would be exactly an allotment of a quarter of the amount of a brother’s 
share to a sister. But, according to the distribution exemplified in the, text, 
the sister reoeives one quarter of that which she would have received, had sho 
been male instead of female. It is, however, in the instance first stated, a 
seventh only of what her broth# aotually reserves for himself. 

This is consonant to Med’hatit’hi’s interpretation of a parallel passage of 
Menu . w here lie observes, that ( if the maiden sisters bo numerous, the 
‘ portions are to bo adjusted at tho fourth part ‘ of an allotment for a brother 


* Vide infra. § 9. 






giving such fourth part to the daughter of the Cshalriya 
wife, the son of the Brahmani shall take the residue. 
Or, if there be two sons of the Brahmani and one 
daughter by the Cshatriya wife, the father’s estate shall 
be divided into eleven parts: and three parts, which would 
be assignable to a son by a Cshatriya- wife, must be 
subdivided by four : having given such quarter share 
to the daughter of the Cshatriya , the two sons of the 
Brahmani shall share and take the whole of tire 
remainder. Thus the mode of distribution may be 
inferred in any instance of an equal or unequal number 
of brothers and sisters dissimilar in rank. 

9. Nor is it right to interpret the terms of the 
text (“giving- the fourth part” §5) as signifying 
* giving money sufficient for her marriage,’ by consider¬ 
ing the word “ fourth” as indefinite. For that contra¬ 
dicts the text of Menu “To the maiden sisters, let 
their brothers give portions out of their own allotments 
respectively : to each the fourth part of the appropriate 
share; and they, who refuse to give it, shall be 
degraded.”* 


ANNOTATIONS. 

of the same class: thus the meaning; is, let the son take three parts, and let 
t the damsel take the fourth/ 

0. For her marriage.] Sanscara (§3.) signifies, in this instance, marriage 
since the previous ceremonies are not performed for females, but only for male 
children* SubotVhim 3*c. 

“ Out of their own allotments respectively. 11 ] A difference in a reading of 
this passage is remarked in the notes on Jimuta-vahana (G. 3. Sect. 2. § 36). 
A tether variation occurs in the commentary by Med’hati’hi, who reads 
Swdbhyah swabhyah “to their own sisters;” that is, ‘sisters of their own 
classes respectively/ 

“ To each ihc fourth part of the appropriate share”] This part of the text 
is understood differently by Jimuta-vahana. 0. 3. Sect 2. §36. 


* Menu, 9. 118. 
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10. The sense of this passage is as follows. Brothers, 
of the sacerdotal and other tribes, should give to their 
sisters belonging to the same tribes, portions out ot 
of their own allotments; that is, out of the shares 
ordained for persons of their own rank, as subse¬ 
quently explained* 'they should give to each sister 
a quarter of tlieir own respective allotments. It is 
not meant, that a quarter should be deducted from 
the share of each and be given to the sister, hut, to 
each maiden, should be severally allotted the quarter 
of a share ordained for a son of the same class. iho 
mode of adjusting the division, when the rank is 
dissimilar and the number unequal, has been stated: 
and the allotment of such a share appears to be indis¬ 
pensably requisite, since the refusal of it is pronounced 
to be a sin: “ They who refuse to give it, shall be 
degraded.” (§9) 

11. If it be alleged, that, here also, the mention of a 
quarter is indeterminate, and the allotment ol property 
sufficient to defray the expenses ol the nuptials is 
all which is meant to he expressed: the answer is, 
no; for there is not any proof, that the allotment of 
a quarter of a share is indefinite in both codes; and 
the withholding of it is pronounced to he a sin. 

12. As for 'what is objected by some, that a sister^ 
who has many brothers, would be greatly enriched, it 
the allotment of a [fourth t] part were positively meant; 
and that a brother, who has many sisters, would be 
entirely deprived of wealth ; the consequence is obvia- 


AOOTATION3. 


11. In loth codes.] In the text of Yl^TAwActi and in that of Mentt. 
SubocPhinL 

Pronounced to be a sm.] In Menu’s text. (§9.) Balam-bhatta. 


* Sect. 8. § 4. 
t Balaabbhatta. 
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ted in the manner before explained :* it is not here 
directedj that a quarter shall be deducted out of the 
brother’s own share and given to his sister; whence 
any such consequence should arise. 

13. Hence the interpretation of Med’iiatit’hi who 
has no compeer, as well as of other writers, who concur 
with him, is square and accurate ; not that of Bka- 


11UCHI. 

12. Therefore, after the decease of the father, an 
unmarried daughter participates in the inheritance. 
But, before his demise, she obtains that only, what¬ 
ever it be, which her father gives; since there is no 
special precept respecting this case. Thus all is unex¬ 
ceptionable. 


SECTION VIII. 


Shares of Sons belonging to different tribes. 


1. The adjustment of a distribution among brothers 
alike in rank, whether made with each other, or with 
their father, has been propounded in preceding pas- 


ANNOTATIONS. 

13. Who has no compeer."] Who is independent of control. Babam-khatta. 

This commentator treats Asahaya as an epithet of the author next flamed 
(Meb’hatit’hi.) The word occurs, however, as a proper name in the Vivada - 
retnacara , in commepting on a passage of Menu (9, 165.) The meaning may 
bo that *thc opinion of Asahaya, Med’hatit’hi, and the rest is accurate: 
not that of Bharuchi/ 

* § & 
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sages ("When the father makes a partition &c.*). 
The author now describes partition among brethren 
dissimilar in class : <$ The sons of a Brahmana, in the 
several tribes, have four shares or three, or two, or one; 
the children of a Cshatriya have three portions, or 
two, or one;. and those of a Vaisya take two parts, 

or one/’t , . J , 

2. Under the sanction of the law,$ instances do 
occur of a Brahmana having four wives; a Cshatriya 
three; Taisya, two : but a Sudra, one. In such cases, 
the sons of a Brahmana, born to him by women of the 
several tribes, shall have four shares, three, two, or 
one, in the order of these tribes. n ___ 

3. The several tribes (varnasas) J Women ol_ tne 

different classes, the sacerdotal and the rest, here 
signified by the word tribe (varna,) The termination. 
sas, subjoined to noun in the singular number and 
locative or other case, hears a distributive sense, con¬ 
formably with the grammatical rule. § _ 

4. The meaning here expressed is this : The sons 
of a Brahmana, by a Brahmcmi woman, take four 
shares apiece: his sons by a ( Jshatrvya wife, receive 


ANNOTATIONS. 


Mfi/hatit’ui is a celebrated commentator on Menu: and bis exposition 
of Menu’s text (§9.) agrees with tlie author’s explanation of Yajnya- 
waucea’s (§ 5 .) 

Bhabuchi, an ancient author, probably maintained the opinion and inter- 
protatlon which are refuted in the present Section. 

2, Under the sanction of the iatoi] The initial Vords of a passago of 
YAjjftAWALCYA (1* 57,) aro cited in tho text, for the sanction of the practice 
here noticed. 

3. Conformably with tho grammatical rule .] The author quote a rule 

of grammar. (Panini, 5, 4. 43.) ‘ r _ 

* Section 2. § 1. $ Yajityawalcya, 2. 126. 

f Yajnyawalcya, 1. 57. § Pajkoti, 5. 4, 43* 
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three shares each; by a Vaisya woman, two,; by a 
Sudra, one. 

5. The sons of a Cshatriya , born to him by women 
of tho several tribes, (for that is hero understood,) havo 
three shares, or two, or one, in tho order of the tribes: 
that is, the sons of a Cshatriya • man, by a ' Cshatriya, 
woman, take three shares each; by a Vaisya woman, 
two ; by a Sudra wife, one. 

6. The sons of a Vaisya, by women of the several 
•tribes, (for here, again, the same term is understood,) 
have two shares, or one, in the order of the classes: 
that is, the sons of a Vaisya, man, by a Vaisya woman, 
take two shares apiece; by a Sudra woman, one. 

7. Since a man of the servile trihe cannot have a 
son of a different class from his own, because one 
wife only is allowed to him, (for “ a Sudra woman 
only must be the wife of a Sudra man,”*) partition 
among his children takes place in the manner before- 
mentioned. 

8. Although no restriction be specified in tho text 
(§3 .), it must be understood to relate to property 
other than land obtained by the acceptance of a gift. 
Eor it is declared [by VniKAsPATit] “Laud obtained 
“ by acceptance of donation, must not he given to the 
“ son of a Cshatriya or other wife of inferior tribe: 
“ even though his father give it to him, the son of the 
“ Brahmani may resume it, when his father is dead.” 

9. Since acceptance of donation is here expressly 
stated, land obtained by purchase or similar means 
appertains also to the son of a Cshatriya or other 


ANNOTATIONS. 

7. In the manner be fore m en tion e d, ] As directed by tlie texts above 
cited. (YAJNYAWALcrA, 2. 115. and 118. Vide Sect- 2. and 3.) SuboiThini. 


* Menu, 3, 13. f Balam-bhatta supplies the author s name. 
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inferior woman. Eor the son by a Sudra woman is 
specially excepted (“The son, begotten on a Sudri 
woman by any man of a twice-born class, is not 
entitled to a share of land. 5 ’* *) Now, if land acquired 
by purchase and similar means did not belong to the 
sons of a 'Cshatriya, or Faisya wife, the special exception 
of a son by a Sudra woman would be impertinent. 

10. But the following text “The son of a Brahmana ., 
or a Faisya, by a woman of the servile class, shall not 
share the inheritance: whatever his father may give 
him, let that only be his property:”! relates to the 
case where something, however inconsiderable, has been 
given by the father, in his lifetime, to his son by a 
Sudra woman. But, if no affectionate gift have been 
bestowed on him by his father, he participates for a 
single share [of the movables]. Thus there is 
nothing contradictory. 


ANNOTATIONS. 

9, Begotten on a Sudri woman.] Sudri does not here hear its regular 
signification of ‘ wife of a Sudra man/ but intends a wife of the regenerate 
man, being a Sudra woman. Siibod'hini and B.VTAM-BirATTi. 

The special exception of a son by a Sudra woman would be impertinent,'] 
Since the son of the Sudra is specifically excepted, it follow*, that fcho sons of 
the Cshatriya wife and those of the Vaisya do participate. Subod'kini. 

10 Where something _ has been given,] Where an affectionate gift 

has been bestowed. In some copies, the reading is so : (prasada-dattam 
in place o{jpradattam.) Balam-biiatta. 

* This also is a passage of Ybihaspati, See Jimux^-vahana, Oh. 9, § 22. 

Menu, 6. 155. 

* 
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SECTION IX. 



Distribution of effects discovered after partition. 


1. Something is here added respecting the residue 
after a general distribution of the estate. “Effects, 
which have been withheld by one coheir from another, 
and which are discovered after the separation, let them 
again divide in equal shares: this is a settled rule.”* 

2. What had been withheld by coparceners from 
each other, and was not known at the time of dividing 
the aggregate estate, they shall divide in equal propor¬ 
tions, when it is discovered after the patrimony. 
Such is the settled rule or maxim of the law. 

3. Here, by saying “in equal shares” the author 
forbids partition with deductions. By saying “ let 
them divide,” ho shows, that the goods shall not he 
taken exclusively by the person who discovers them. 

4. Since the text is thus significant, it does not 
imply, that no offence is committed by embezzling the 
common property. 

5. Is it not shown by Menu to be an offence on 
the part of the eldest brother, if he appropriate to him¬ 
self common property; and not so, on the part of 
younger brothers ? “An eldest brother, who from 
avarice shall defraud his younger brothers, shall forfeit 
the honours of his primogeniture, be deprived of his 
[additional] share, and be chastised by the king.”f 

6. That inference is not correct; for, by pronounc¬ 
ing such conduct criminal in an elder brother, who is 


* YAdNYAWALCTA, 2. 127. 
t Menu, 9. 213. 
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independent and represents the father, it is more 
assuredly shown (by the argument exemplified in the 
loaf and staff) to be criminal in younger brothers, 
who are subject to the control of the eldest and hold 
the place of sons. Accordingly it is declared [in the 
Vedaffto be an offence without exception or distinc¬ 
tion : “Him, indeed, who deprives an heir of his right 
sharo, he does certainly destroy; or, if he destroy' not 
him, he destroys his son, or else his grandson.’^ 

_ 7. Whoever debars, or excludes, from participa¬ 
tion, an heir, or person entitled to a share, and does not 
yield to him his due allotment; he, being thus debarred 
of his share, destroys or annihilates that person who 
so debars him of his right: or, if he do not immedi¬ 
ately destroy him, he destroys his son or his grandson. 

8. It is thus pronounced to be criminal in any 
person to withhold common property, without any 
distinction of eldest [or youngest.] 

9. It is argued, that blame is not incurred by one 
who takes the goods, thinking them his own, under the 
notion, that the common property appertains also to him. 

10. That is wrong. He does incur blame: for, 
though lie took it thinking it his own; still he has 
taken the property of another person, contrary to the 
injunction which forbids his so doing. 


ANNOTATIONS. 

6. By the argument exemplified in the loaf and staff.'] If a staff, to which 
a loaf is attached, be taken away by thieves, it is inferred, that assuredly 
ihf loaf also has been stolen by them, j So in the case under consideration, 
if the eldest, who is independent and represents the father, be criminal 
for withholding the goods, the same may surely be affirmed concerning 
the rest, if they do so. Subod'hin(. 

* IUt.lU-r.ll.VXTA. . . 

t A passage of the Veda, as observed by IiAI.AjVI-BjIAIta. 

4 See JunJiA-VAHAlfA, 2, 25. & 3. 1. 15. 







6 


;se<2t. IX. ON INHERITANCE. 

11. As in. answer to a proposed.solution of a diffi¬ 
culty ‘If an oblation of green kidney beans* be not 
procurable, and black kidney beans t be used in their 
stead, by reason of the resemblance, the maxim, which 
prohibits the employment of these in sacrifices, is not 
applicable, because they were used by mistake for 
ground particles of green kidney beansit is on the 
contrary maintained, as the right opinion, that, 
‘ although the ground particles of green kidney beans 
be taken as being unforbidden, still the ground particles 
of black kidney beans are also actually employed : and 
the prohibitory command is consequently applicable 
in this case. 

12. Therefore it is established, both from the letter 


ANNOTATIONS. 

11. As in answer to a proposed solution .] Tho author hero adduces an 
example of reasoning from the J&imansa, in the 6th book (Atfhyaytiy) 3d 
section (pada) and 6th topick (acChicarana) Sabod'kini . 

The black kidney bean, with certain other kinds of grain, is declared 
by a passage of the Veda unfit to be used at sacrifices. An oblation of green 
kidney beans, by another passage of tho same, is directed to be made on 
certain occasions. If then the green sort bo not procurable, may tho black 
kind be used in its stead ? Tho solution first proposed is, that the Mack sort 
may be substituted for the green kind, in like maimer as wild rice is used in 
place of the cultivated sort: and, in answer to tho argument drawn from 
the special prohibition, it is pretended, that the prohibition holds against 
tho use of the black kidney bean as such, and not against its use when ground 
particles of this aud other sorts are taken with particles of green kidney beans 
as being unforbidden. But tho correct aud demonstrated opinion ia, that 
the black kind is altogether unfit to bo used at sacrifices, being expressly 
prohibited: its particles, therefore* although intermixed with other sorts, are 
to be avoided; and for this reason they must not be used as a substitute for tlio 
other kind. Subod'kini and Balam-bjiatta. 

* Mndfja : Phaseolus Mungo ; green kidney beans. 

t Mudya : Phaseoius Max, t\ radiatus; black kidney beans. 








of the law and from reasoning, that an offence is 
committed hy taking common property. 
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SECTION X. 


Rights of the Dwyamushyayana or son of two fathers. 


1. Intending to propound a special allotment for 
the Dwyamushyayana (or son of two fathers,) the 
author previously describes that relation. “A son, 
“ begotten by one, who has no male issue, on the wife 
“ of another man, under a legal appointment, is law- 
“ fully heir, and giver of funeral oblations, to both fa- 


“ tliers.”* 


2. A son procreated by the husband's brother or 
other person (having no male issue), on the wife of 
another man, with authority .from venerable persons, 
in the manner before ordained, is heir of both the na¬ 
tural father and the wife’s husband: he is successor 
to their estates, and giver of oblations to them, accord¬ 
ing to law. 


ANNOTATIONS. 



Dwyamushyayana is restricted to one description of adoptive son, tlio Cshetraja 
or soil of tho wife: but the term is applicable to any adopted son retaining bis 
filial relation to his natural father with his acquired relation to his adoptive 
parent. See Sect 11. § 32. 

2. In the manner before ordained.'] The initial words of another passage 

of Yajnyawalcya are here cited. It is as follows: “ Let the husband’s 

brother, or a kinsman near or remote, having been authorized hy venerable 

persons, and being anointed with butter, approach the cliildless " wife at 

proper seasons, until she become pregnant. He, who approaches her in 
- — ...-:.. .... . . . . -'■■■*• — 

* YAJNXAWAlcrA, 2. 128. 
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3. The meaning- of this is as follows. If the 
husband's brother, or other person, duly authorized, and 
being himself destitute of male issue* proceed to an inter¬ 
course with the wife of a childless man, for the sake of 
raising issue both for himself and for the other; the 
son, whom he so begets, is the child of two fathers 
and denominated Lhujamushynyana. He is heir to 
both, and offers funeral oblations to their manes. 

•t. But, if one, who has male issue, being so 
authorized, have intercourse with the wife for the sake 
of raising up issue to her husband only; the child, 
so begotten by him, is son of the husband, not of the 
natural father: and, by this restriction, he is not hen- 
of his natural father, nor qualified to present funeral 
oblations to his manes. It is so declared by Menxj ; 
“ The owners of the seed and of the soil may he con¬ 
sidered as joint owners of the crop, which they agree 
by. special compaot, in consideration of the seed, to 
divide between them.”* 

5. By special compact.] When the field is delivered 
by the owner of the soil to the owner of the seed, on 
an agreement in this form, “ let the crop, which will 
be here produced, belong to us boththen the owners 
both of the soil and of the seed are considered by 
mighty sages as sharers or proprietors of the crop 
produced in that ground. 

6. So [the same author.] “ Unless there he a 
special agreement between the owners of the land and 
of the seed, the fruit belongs clearly to the land-owner ; 
for the soil is more important than the seed.”f 


ANNOTATIONS. 

any ether mode, is degraded from his tribe. A child, begotten in that 
mode, is the husband’s son, denominated (eshetraja) son of the wife.”}; 


* Mi no, 9. 53. 


t Menu, 9. 52. 



t Yajnyawalcya, 1. 69—70. 
. I 
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But produce, raised in another’s ground, with¬ 
out stipulating- for the crop, or without a special agree¬ 
ment that it shall belong to both, appertains to the 
owner of the ground: for the receptacle is more impor¬ 
tant then the seed ; as is observed in the case of cows, 
mares and the rest. 

8. Here, however, the commission for raising up 
issue is relative to a woman who was only betrothed, 
+ since any other such appointment is forbidden by Menu. 
Eor after thus premising a commission, “On failure of 
issue, the desired offspring may be procreated, either by 
his brother or some other kinsman, on the wife who has 
been duly authorized: anointed with liquid butter, 
silent, in the night, let the kinsman, thus appointed, 
beget ono son, hut a second by no means, on the widow 
[or childless wife; ]”* Menu has himself prohibited 
the practice: “ By regenerate men, no* widow must be 
authorized to conceive by any other: for they, who 
authorize her to conceive by any other, violate the 
primeval law*. Such a commission is no where men¬ 
tioned in the nuptial prayers; nor is the marriage of 
widows noticed in laws concerning wedlock. This prac¬ 
tice, fit only for cattle, and reprehended by learned 
priests, was introduced among men, while Vena had 
sovereign sway. He, possessing the whole earth, and 




ANNOTATIONS. 

w **' ’ 1 -•',■( , - ‘ 11 ','v;• / ( Y f 

8, The commission . is relative to a woman who was only betrothed.'] 

The commentator, Balam-bhaota, dissents from this doctrine : and cites 
passages of law to show, that, after troth verbally plighted, should the 
husband die before the actual celebration of the marriage, the damsel is 
at the disposal of her father to be given in marriage to another husband. It 
is unnecessary to go into his explanation of the passages cited in the text, 
in another opinion. 


* Menu, 9, 59.—60. 
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therefore eminent among royal saints, gave rise to a 
confusion of tribes, when his intellect was overcome 
by passion. Since his time, the virtuous censure that 
man, who, through delusion of mind, authorizes a 
widow to have intercourse for the sake of progeny.”* 

9. Nor is an option to be assumed from the [con¬ 
trast of] precept and prohibition. Since they, who 
authorize the practice, are expressly censured: and 
disloyalty is strongly reprobated in speaking of the 
duties of women; and continence is no less praised. 
This, Menu has shown: “Let the faithful wife ema¬ 
ciate her body by living voluntarily on pure flowers, 
roots, and fruit; but let her not, when her lord is 
deceased, even pronounce the name of another man. 
Let her continue till death forgiving all injuries, ■ per¬ 
forming harsh duties, avoiding every sensual pleasure, 
and cheerfully practising the incomparable rules of 
virtue, which have been followed by such w r omen, as 
were devoted to one only husband. Many thousands 
of J Srahmanas, having avoided sensuality from their 
early youth, and having left no issue on their families, 
have ascended nevertheless to heaven; and, like those 
abstemious men, a virtuous wife ascends to heaven, 
though she have no child, if, after the decease of her 
lord, she devote herself to pious austerity : but a w idows 
who, from a wish to bear children, slights her deceased 
husband, brings disgrace on herself here below, and 
shall be excluded from the abode of her lord.”t Thus 
the legislator has forbidden tho recourse of a widow or 
wife to another man, even for the sake of progeny. 
Therefore it is not right to deduce an option, from the 
injunction contrasted with the prohibition. 


ANNOTATIONS. 

0. It is not riyht io deduce an option .] For an option is inferred in the 
case of equal things: but hero a censure is passed on those persons, wlto 

* Menu, 9. 6*1.—68. + Menu, 5. 157.—101. 
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10. The authorizing of a woman sanctified by mar¬ 
riage, [ to raise up issue to her husband by another 
man,] being thus prohibited, what then is a lawful 
commission" [to raise up issue ?] The same author 
explains it : “ The damsel, whose husband shall die 
after troth verbally plighted, his brother shall take in 
marriage according to this rule: having espoused her in 
due form, she being clad in a white robe, and pure in 
her conduct, let him privately approach her once in 
each proper season, until issue be had.”* 

11. It appears from this passage, that he, whom 
a damsel was verbally given, is her husband without a 
formal acceptance on his part. If he die, his own 
brother of the whole blood, whether elder or younger, 
shall espouse or take in marriage the widow. “ In due 
form,” or as directed by law, “ having espoused” or 
wedded her, and “according to this rule,” namely with 
an inunction of clarified butter and with restraint of 
voice &c. let him “ privately” or in secret, “ approach 
her, clad in a white robe, and pure in ber conduct,” 
that is, restraining her mind, speech and gesture, 
“ once” at a time, until pregnancy ensue. 

12. These espousals are nominal, and a mere part 
of the form in which an authorized widow shall be 
approached; like the inunction of clarified butter and 


ANNOTATIONS. 


authorize such a practice, and none upon those who forbid it. The injunction 
and the prohibition are consequently not equal; and therefore an option is 
not inferred. Subod’hini. 

12. These espousals are nominal .] The notion is this ‘ as an inunction of 
clarified butter, and other observances, are prescribed as mere forms in ap¬ 
proaching an authorized widow; so these espousals are a mere part of that 
intercourse, and not a principal and substantive act, whence the parties might 
he supposed to become a married couple. Siibod'hini and Balam-Bhatta. 
_____&-----—- 


* Menu, 9. 69.-70. 
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so forth. They do not indicate her becoming the 
wedded wife of her brother-in-law. 

13. Therefore the offspring, produced by that inter¬ 
course, appertains to the original husband, not to the 
brother-in-law. But, by special agreement, the issue 
may belong to both. 


S E C T I O N XI. 


Sons by birth and by adoption. 


1. A distribution of shares, among sons equal or 
unequal in class, has been explained. Next, intending 
to show the rule of succession among sons principal and 
secondary, the author previously describes them. “The 
legitimate son is procreated on the lawful wedded wife. 
Equal to him is the son of an appointed daughter. 
The son of the wife is one begotten on a wife 
by a kinsman of her husband, or by some other 
relative. One, secretly produced in the house, is a 
son of hidden origin. . A damsel’s child is one born of 


ANNOTATIONS. 

For the woman cannot become a lawful wedded wife, being twice-married. 
Balam-bhatta. 

13. Therefore the offspring &c.] The child is not a legitimate son ( an rasa) 
of both parents; but is (eshetraja) son of the soil or wife, and appertains to 
the husband or owner of the soil, provided no agreement were made to this 
effect; 1 the offspring, here produced, shall belong to us both.’ But if such a 
stipulation exist, ho is .son of both. SubotThim and Balam-rhatta. 

Ho is not legitimate son (atirasa) of the natural father, but similar to a 
legitimate son; as will be made evident in tho sequel,* Balam-bhajtta. 


Vide Sect. 11. §4. 
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an unmarried woman: he, is considered as son of his 
maternal grandsire. A child, begotten on a woman 
whose [ first j marriage had not been consummated, 
or on one who had teen deflowered [before marriage], 
is called the son of a twice-married, woman. He, 
whom his father or his mother give for adoption, 
shall be considered as a son given. A son bought 
is one who was sold by his father and mother. A 
son made is one adopted by the man himself. One, 
who gives himself, is self-given. A child accepted, 
while yet in the womb, is one received with a bride. 
He,* who is taken for adoption, having been forsaken 
by his parents, is a deserted son.”* 

2. The issue of the breast (uras) is a legitimate 
son (aurasa). He is one born of a legal wife. A 
woman of equal tribe, espoused in lawful wedlock, is 
a legal wife; and a son, begotten [ by her husbandt ] 
on her, is a true and legitimate son; and is chief 
in rank. 


ANNOTATIONS. 

1. Son of Ids maternal grandsire.] In the numerous quotations of this 
passage, some read autah “son,” others smritah “ called,” and others again 
matah “considered.” The sense is not materially afHeoted by these differ¬ 
ences ; as either term, being not expressed , must be understood. 

2. A son , begotten on a woman of equal tribe :] In fact it is not to be so 
understood. For it contradicts the author’s own doctrine, since he includes 
the Mur(Thavasicia and others, born in thd direct order of the tribes, among 
legitimate issue (§ 41.) They are not sons begotten on a woman of equal 
tribe: and, if issue by women of different tribes b© not deemed legitimate, 
being considered as born of wives whom it was not lawful to marry, then it 
might follow, that other persons would take the heritage, although such sons 
existed. Hence the mention of a wife equal by tribe intends only the pre¬ 
ferableness [of her or her offspring:] and the restriction, that she bo a lawful 
wife, excludes the eshetraja or issue of the soil, and the rest. Viramitrodaya. 

* Yajnyawai.ova, 2. 129.—133. 

f Bala-bhatta directs this to be supplied in conformity with passages of 
Vishnu* (15. 2.J and Menu (9.160.) 
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3. The son of an appointed daughter ('puirica-pulra) 
is equal to him; that is equal to the legitimate son. 
The term signi fies son of a daughter. Accordingly he 
is equal to the legitimate son: as described by Vasisht’- 
liA : “This damsel, who has no brother, I will give 
unto thee, decked with ornaments: the son, who may 
be born of her, shall be my son.”* Or that term may 


ANNOTATIONS. 

Tho son by a woman of equal bribe espoused in any of the irregular forms 
of marriage ( Asnra &e.) is a legitimate son : and the sons of a Ih ahmana, by 
wives espoused in the direct order of tho classes ( Cshatriya &c.)> denominated 
tho Murdihavdsicta , tbe AmhaMha and the Parasava or Nuhada; and the sons 
of a Cshatriya by the wives of the Vaisy a or Sudra tribe, named the Ma- 
hishya and the Ugra: and the son of a Vaisya by a Sudra woman, called the 
Carana; aro all legitimate sons. VisweswaRa-bhatta in the Madami r 
Parijata, 

By the term u lawful” is excluded a woman espoused by one to whom such 
marriage was not permitted : therefore the sons by women of superior tribe 
are not legitimate; and for this purposo, tho word “lawful” has been intro- 
rimed into tho text (§ 1). A lawful wife for a man of a regenerate? Iribo is a 
woman of a regenerate tribe; and, for a Sudra man, a Sudra woman. For 
want of a wife of prcferablo description, one analogous is allowed. Con¬ 
sequently it is not indispensable, that tho wife be of the preferable description. 
Even a Sudra woman may be the wife of a regenerate man; and her issue is 
legitimate, as will be shown. Balam-bhatta. 

3. Equal to the. legitimate sow.] The daughter appointed to bo a son, 
and tho son of an appointed daughter, aro either of them equal to the 
legitimate son. Viswbswaka in the Mailana Parijata. 

Since tho son of an appointed daughter is son of legitimate female issue, 
therefore he is equal to a legitimate son: but he is not literally a legitimate son, 
being one remove distant. Yiswehwaka in the SuboiThini . 

• Or that term may signify Src.] It may signify a daughter who becomes by 
appointment a son ; that is, who is put in place of a son. Although she be 
legitimate, yot being female, she is merely equal to a son. Viramitrodaya. 

* Vasi&hx’ha, 17. 16. 
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signify a daughter becoming by special appointment 
a son. Still she is only similar* to a legitimate son: 
for she derives more from the mother than from the 
father. Accordingly she is mentioned by Vasisht’ha 


ANNOTATIONS. 

“Equal to him,” equal to the legitimate son, is the puirica-pttfyra or daughter 
appointed to be a son: for since all the terms of the definition of a legitimate 
son excepting sex, are applicable to lier, she is similar to him. Aparauca 

The puli-ica-putra is of four descriptions. The first is the daughter 
appointed to be a son. Who is so by a stipulation to that effect. The next is 
her son. lie obtains of course the name of 1 son of an appointed daughter/ 
without any special compact. This distinction, however, occurs: he is not 
in place of a son, but in place of a son’s son, and is a daughter’s son. 
Accordingly lie is described as a daughter’s son in the text of Sanc’ha and 
Lic’hita : u An appointed daughter is like unto a son; as Pbachetasa has 
declared: her offspring is termed son of an appointed daughter: he offers 
funeral oblations to the maternal grandfathers and to .the paternal grandsires. 
There is no difference between a son’s son .and a daughters son in respeco of 
benefits conferred.” The third description of son ctf an appointed daughter 
is the child born of a daughter who was given in marriage with an express 
stipulation in this form “ the child, who shall be born other, shall be mine 
for the purpose of performing my obsequies.”* He appertains to his maternal 
graudfather as an adopted son. The fourth is a child, born' of a daughter who 
was given in marriage with a stipulation in this form: u The child, who shall 
be born ot her, shall perform the obsequies of both.” He belongs, as a son, 
both to Ids natural grandfather and to Ids maternal grandfather. But, in the 
case where she was in thought selected for an appointed daughter,! she is so 
with a compact, and merely by an act of the mind. Hem abet. 

The son of the appointed daughter belongs in general only to the maternal 
grandfather . but, by special compact, to the natural father also.. Thus Yama 
says: “Let the son of nn appointed daughter perform, the obsequies of his 
maternal ancestors exclusively: but if he succeed to the property of both, let 
him perform the obsequies of both.” Accordingly this chikl also Is denomi¬ 
nated dioyammhyayana or son of two fathers. Balam-uhatta. 


* Menu, 9. 127. 
f Menu, 9. 136. 
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as but as third in rank: “ The appointed daugh¬ 

ter is considered to be the third description of sons.”* 

4. The son of two fathers ('divyammhyayana)i is 
inferior to the natural father’s legitimate son, because 
he is produced in another’s soil. 

5. A child, begotten by another person, namely by 
a kinsman, or by a brother of the husband, is a wife’s 
son (cshetraja). 

6. The son of hidden origin (gud'haja) is one 
secretly brought forth in the husband’s house. By 
excluding the case of a child begotten by a man of 
inferior or superior tribe, this must be restricted to 


ANNOTATIONS. 

u The appointed daughter is the third description of sons u For she, who 
has no brothor, reverts to her male ancestors and obtains a renewed filiation.” 
VASlSHT’flA.t 

The adopted daughter is counted by Vasisht’iia as tho third: not by Yajnya- 
WALCYA. Subod’hini. 

Mitr.vmisba reads second instead of third: against tho authority of tho 
institutes and of every compiler who has cited this passage* 

4. Is inferior to the legitimate son.] He is similar to the 6on of the body. 
Baram-bhatta. 

Is not the son of two fathers the offspring of his natural father ? Is ho 
then a legitimate son? or one*or other of the various descriptions of adoptive 
and secondary sons? Anticipating this question, the author says: “He is 
not different from him he is equal to a son of the body, SuboePhtnu 

The commentary last cited reads avis’ishta ‘not different* instead of apacrishta 
< inferior.* Both readings are noticed by Balam-bhatta. 

5. A child begotten by another person .. .is a wife’s son.] There are two 
descriptions of cshetraja or wife’s son; the first of them is son of both fathers 
(dwipitrica ;) tho other is adopted son of the wife’s husband. Viramitrodaya. 

A son begotten, under a formal authority, by a kinsman being of equal class, 
or by another relative, is a wife’s son. Visweswara in the Madana- 
Paryata . 

* Yasibht’ha’, 17. 14. \ Vide Sect. 16. X Vasisiit’ha, 17, 16. 

J 
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an instance wlierQ it is not, ascertained who is the 
father, but it is certain that he must belong to the 
same tribe. 

7. A damsel’s child (canina) is the offspring cf an 
unmarried woman by a man of equal class (as restrict¬ 
ed in the preceding instance); and he is son of his 


ANNOTATIONS. 

<). lie tnitsi belong to the same tribe .] A child secretly conceived by a 
woman, in her husband’s house, from a man of the same tribe, but concern¬ 
ing whom it is not certainly known who the individual was, is named a son 
of concealed origin. The ignorance as to the particular person must Le the 
husband’s, not the wife’s: and the knowledge of liis equality in tribe may he 
obtained through her; for surely she must know who he is. But, if she 
really do not know his tribe, having been secretly, violated by a stranger [in a 
dark night,*] then the child bears the name of a son of hidden origin, but 
is not so lit a son as the one before described. Visweswaka in the Madana- 
Parijala. 

In such circumstances, the child must he abandoned, say others. Baiam- 
BHAXTA. 

Since the natural father is not known, the child belongs to the same tribe 
with his mother. But, If there be a suspicion, that ho was begotten by a man 
of inferior tribe, he is contemned. Vacheepati misra in the Sradd'ha- 
ehiniamani. 

A son, who is bom of the wife, and concerning whom it is not certainly 
known who is the natural father, is adoptive son of the mother’s husband, and 
called son of concealed origin. Being son of the adoptive father’s own wife, 
and begotten on her by another man, he is similar to the son of the wife, and 
therefore described after him, A par arc A. 

7. By a man of equal cfass.] As the son before described must be ono 
begotten by a man of like tribe, so must this son also be the offspring of a 
man of‘equal elassi “ Damsel” does not here signify unmarried only; for, 
even with that import, the term is frequently used in the sense. of ‘ un¬ 
connected with man,’ But it signifies a woman with whom, a regular mar¬ 
riage has not been consummated. Balam-bhatta. 


* B AtAM-BHATTA. 






XI. 


ON INHERITANCE. 


maternal grandfather, provided she he unmarried and 
abide in her father’s house. But if she be married, 
the child becomes son of her husband. So Menu 
intimates; “ A son, whom a damsel conceives secretly 
in the house of her father, is considered as the son of 
her husband, and denominated a damsel’s son, as being 
born of an unmarried woman.”* 

8. The son of a woman twice-married is one begot¬ 
ten by a man of equal class, on a twice-married woman, 


ANNOTATIONS. 

The meaning of the passage of the Mitaoshdra is this i u Unmarried” 
signiiies one whose nuptials have not been commenced; u married/ 1 ’ whoso 
nuptials are begun. The affix here implies an act begun and not past. For 
a child begotten by a paramour alike in class* or a woman whose marriage is 
complete, is a son of concealed origin. ViramUrodaya . 

The child, horn of an unmarried woman, is denominated son of a damsel; 
and is considered by Menu and the rest as son of his maternal grandfather. 
Being produced in a soil which in some measure appertains to him, namely his 
daughter, the child is similar to the son of concealed origin, and is therefore 
mentioned by Yajntawalcya next after him. Apararca. 

If the maternal grandfather have no male issue, then the damsel’s son is 
deemed his son; if ho have issue, then the child is son of the husband. If both 
be childless, he is adoptive son of both. JParijata cited in the Hetnacara and 
Sudd'hi-viveca . 

If either of them be destitute of male issue, the child is ’his son; but, if 
both be so, the child is son of both. BaXam-bHatta. 

So Menu intimaies^ The meaning of the passage cited from Menu is as 
follows: a young woman, betrothed, but whoso nuptials have not been com¬ 
pleted ; arid who is consequently a maiden, since she is not yet become tho 
wife of her intended husband: a son (we say) borne by such a damsel is 
denominated a damsel’s child, and is considered as son of the bridegroom; 
that is, of tho person by whom she is espoused. Accordingly the condition 
11 in the house of her father” is pertinent as an explanatory • phrase: for, 
after marriage, she inhabits the house of her husband. ViramUrodaya. 


:• Menu, 0. 172. 
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•whether the first marriage had or had not been consum¬ 
mated. . . 

9. He, who is given by his mother with her hus¬ 
band’s consent, while her husband is absent, [or 


ANNOTATIONS. 

8. Whether #c.] Whether the marriage had or had not been consummat¬ 
ed by the first husband, and whether she have been forsaken by her husband 
in his life time or he a widow. Such is the meaning. Accordingly Vxsiinh so 
declares: «< He, whom a woman, either forsaken by her husband, or a widow, 
and again beooming a wife by her own choice, conceived [by a second husband] 
is called the son of a woman twice-married.”* The child is son of the natu¬ 
ral father: for the first husband’s right to the woman .is annulled by his death 
or relinquishment; and she has not been authorized to raise up issue to him; 
and she takes a second husband solely by her own choice. BaUam-bhatta. 

There are two descriptions of twice-married women: the first is a woman 
whose marriage has not been consummated, but only contracted, and who is 
espoused by another man. The other is a woman who has been blemished by 
intercourse with a man, before marriage. The offspring of such a woman is 
(Pauner-bhava) son of a twice-married woman. Accordingly it is so express¬ 
ed in the text. Viramitrodaya , 

u A woman, whose marriage had not been consummated, and who is again 
espoused, is a twice-married woman. So is she, who had previous intercourse 
with another man, though she he not actually married a second time.” 
YlSHNU.f 

A child begotten 11 on a woman, whose [first] marriage had not been consum¬ 
mated ; on the wife of aii impotent man or the like, whether she have 
become a widow or not; or on his own wife “ who had been, enjoyed by 
strangers, and who is taken back, and again espoused; the child (we say) 
begotten on such a woman, is called * son by a woman twice-married.’ The 
twice-married woman has been described in the first book [of Y a jn yawaxcya . 7 s 
institutes,] Apararca. 

‘‘Whether a virgin or deflowered, she who is again espoused with solemn 
rites, is a twice-mamed woman: but she who deserts her husband and 


* Menu, 9. 175. Erroneously cited as a passage of Vishnu. 
j\V ishnu, 15. 8.-9. 
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incapable though' present,*] or [ without his assentf ] 
after her husband’s decease, or who is given by his 


ANNOTATIONS. 

through Inst cohabits with another man ol the same tribe, is a self-guided 
woman.” Tajotawai.ota.4 

There are two descriptions of women termed anyapurva |j or previously eon- 
neoted with another: namely the punerbku or woman twice married, and the 
swairini or self-guided and unchaste woman. The twice-married woman also 
is of two descriptions; according as she has or has not been deflowered. She, 
who is not a virgin, is blemished by the repetition of- the ceremony of mar¬ 
riage. But one, who deserts the husband of her youth, and through desiro 
cohabits with another man of the same tribe, is a self-guided woman (swairiniJ 
Mitacshara ,§ 

A woman, who, haying been married, whether she be yet a virgin or not, is 
again espoused in due form by her original husband or by another, is a twice- 
married woman. She is so described by Menu: “If she be still a virgin, or 
if she left her original husband and return to him, she may again perform the 
marriage ceremony with her second [or, in the latter case, her original] hus¬ 
band and by Vabisitt’ha : She, who having deserted the husband to whom 
she was married in her youth, and having cohabited with others, return to his 
family, is a twice-married woman. Or she, who deserts a husband impotent, 
degraded, or insane, and marries another husband, or does so after the death 
of the first, is a twice-married woman.”* * § ** The repetition of the nuptial 
ceremony constitutes Jher a twice-married woman. But she, who leaves her 
husband and through desiro cohabits, without marriage, with a man of the 
some tribe, is a self-guided woman. Ataeaeca. 

9. Tie who is given by his mother with her husband's consent ] Vasisht’ha says 
“Let not a woman either give or accept a son, unleH with the assent of her, 
husband.”ft He bird before said “Man, produced from virile seed and uterine 
blood, proceeds from his father and his mother, as an effect from its cause. 
..Therefore both his father and his mother have power to give, to sell, or to 
abandon their son.}! 

♦Balam-bhatta t Balam-bhatta. 

} Yajeyawalcya, I. 68 || Same with parapurva. See Menu, 5. 163. 

§ On Yajnitawalcya. 1. 68. % Menu, 9. 3 76. 

•♦Vasisut’ka, 17. 18.—18. ID. + t Vasisht’ha, lo. 4, 

}} Vasisht’ha, 15.1—2. 







THE MITACSHARA 


father, or by both, being of the same class with the 
person to whom he is given, becomes his given son 
(dattaca.) So Menu declares: “ He is called a son 


ANNOTATIONS. 

Concerning the mother’s authority to give away her son, when she is a 
widow, seo a subsequent note. In regard to a widow’s power of adopting a 
son, there is much diversity of opinions. Yaohespati misua, who is followed 
by the Maithila school, maintains that neither a woman, nor a Sudra , can 
adopt a dattaca or given son ; because the prescribed ceremony (§. 13) includes 
a sacrifice, which they are incapable of performing. This difficulty may he 
obviated by admitting a substitute for the performance of that ceremony: and 
accordingly adoption by a woman, under an authority from her husband, is 
allowed by writers of the other schools of law. Nanda pandita, however, 
in his treatise on adoption, restricts this to the case of a woman whose husband 
is living, since a widow cannot, lie observes, have her husband’s sanction to the 
acceptance of a son. On the other hand, Balam-bhatta contends, that a 
woman’s right of adopting, as well as of giving, a eon, is common to the 
widow and to the w r ife. This likewise is the opinion of the author of the 
Vyavahara-mayucha , but, while he admits, that a widow may adopt a son 
without her husband’s previous authority, lie requires, that she should have 
the express sanction of his kindred. Writers of the Gmira school, on the 
contrary, insist on a formal permission from the husband declared in his life 
time. 

Being of the same class with the person to whom he is given.'] Or being given 
to a person of the same class. The two readings, (savarnaya in the dative, or 
eavarnoyah in the nominative,) both noticed by the commentator Balam- 
bhatta, give the same sense. 

The adopted son mm#be of the same tribe with the giver or natural parent 
as well as with the adoptive parent, according to the remark of Apababca 
cited with approbation by JNTanda pahdita in his treatise on adoption. 

Becomes his given son,] The son given (dattaca or dattrima) is of two 
sorts: 1st simple, 2d son of two fathers (dwy mushy ay ana) The first i 3 one 
bestowed without any special compact: the last is one given under an agree- 
incut to this effect (i he shall belong to ns both” J' yavahara-mayuc 1 ha. 

“ Whom his father or mother gives 11 ] Med’Hatit’ 3 II reads and interprets 
n whom his hither and mother give;” (ins the conjunctive particle 
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given ( dattrhna ,) whom his father or mother 
affectionately gives as a son, being alike (by class,) and 
in a time of distress ; confirming the gift with water;* 
10. By specifying distress, it is intimated, that the 
son should not be given unless there be distress. This 
prohibition regards the giver (not the taker.t) 


# ANNOTATIONS. 

cha instead of the disjunctive va. ) Balaakbii vjcta condemns ‘that reading ; 
and infers from the disjunctive particle and dual number in the text, that 
three cases are intended ; viz. 1st. The mother may give her son for 
adoption with her husband’s consent, if he be absent or incapable ; and with¬ 
out it, if he he dead or the distress he urgent. 2nd. The father may. give 
away his son without his wife’s consent, if she he dead, or insane, or other¬ 
wise incapable ; but with her consent, if she reside in her own, father’s house. 
3d. The father and mother may conjointly give away their sons, if they be 
living together. 

<< Whom his father or mother affectionately gives.-Q Amicably : not from 
avarice or intimidation. In the Viramitrodaya the word is expressly stated 
to be used adverbially : but Balaai-biiatta considers it as an epithet of the 
son to be adopted, and as implying, that the adoption is not to bo made against 
his will or without his free Consent. 

“Being alike .”] This is interpreted by Med’hatit’hi as signifying ‘alike, 
not by tribe, but by qualities suitable to the family : accordingly a Cshatriya 
or a person of any inferior class, may be the given son (clattaca) of a 
Bralimana / Balam-bhatta. and the author of the Mayue'ha censure this 
doctrine.: since every other authority occurs in restricting .adoption to the 
instance of a person of the same tribe. 

10. By specifying distress. ] “Distress” is explained in the Pracass cited 
by Cha n des w ak a , ‘inability [of the natural father] to maintain his off¬ 
spring.’ Nanda pandit a, in his treatise on adoption, expounds it. as intending 
the necessity for adoption arising from the want of issue. But Balam-bhatta 
rejects this, and supports the other interpretation : explaining the term as sig¬ 
nifying ‘famine or other calamity/ 

This prohibition regards the giver .] If he give away his son, when in no 
. distress the blame attaches to him, not to the taker, Balam-bh atta. 

_£___i--— -— , .. • \ t 

* Mend, 9. 168. t Subod'hini and Balam-bhatta. 







11. So an only son must not be given (nor accept¬ 
ed.*) For Vasisht’ha ordains “Let no man give or 
accept an only son.f 

12. Nor, though a numerous progeny exist, should 
an eldest son be given : for he chiefly fulfils the office 
of a son; as is shown by the following text. “By the 
eldest son, as soon as born, a man becomes the father 
of male issue/’ % 

13. The mode of accepting a son for adoption is pro¬ 
pounded by Yasisht’ha : “A person, being about to 
adopt a son, should take an unremote kinsman or the 
near relation of a kinsman, having convened his kindred 


annotations. 

11. So an only eon should not he given ..] Nor should such a sou he accepted. 
The blame attaches both to the giver and to the taker, if they do so. Balam- 
Buatta. 

“Let. no man give or accept an only son” u For hois [destined] to con¬ 
tinue the line of his ancestors. Such is the sequel of Vasisht’iia’s text. 
Balam-bhatta. 

13. The mode of accepting a son _ propounded ly Vasisht’ha.] Raghunan- 

Dana, in the Udvaha-tatwa , has quoted a passage from the CaUoa*purana> 
which* with the text of Yasisiit’ha jj constitutes the groundwork of the law 
of adoption, as received by his followers. They construe the passage as an un¬ 
qualified prohibition of the adoption of a youth or child whose age exceeds 
live years and especially one whose initiation is advanced beyond the ceremony 
of tonsure. This is not admitted as a right maxim by writers in other schools 
of law ; and the authenticity of the passage itself is contested by some, and 
particularly by the author of the Vyavaharu-?nayuc’ha y who observes truly, 
that it is wanting in many copies of the Calicctrpurana . Others, allowing the 
text to be genuine, explain it in a sense more consonant to the general practice* 
which permits the adoption of a relation, if not of a stranger, more advanced 
both in age and in progress of initiation. The following-version of the passage 
conforms with the interpretation "of it given by Nanda panbit, v in the Dattaca - 
mimansa . “Sons given and the rest, though sprung from the seed of another, 

* Balam-bhatta. f Vasishx’ha, 15. 3. } Menu, 9.16. 

I) Vasisjit’ha, 15. 1.—7. See preceding quotations. 
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and announced his intention to the king, and having 
offered a burnt offering- with recitation of the holy 
words, in the middle of his dwelling.”* 


ANNOTATIONS. 

yet being duly initiated [by the adopter] under hi* own family name, become 
sons [of the adoptive parent*] A sou, having been regularly initiated under 
the family name of his [natural] father, unto the ceremony of tonsure, 
does not become tho son of another man. When indeed the ceremony 
of tonsure and othor rites of initiation are performed [by tho adopter] under 
hLs own family name, then ouly can sons given and tho rest be considered 
as issue: else they are termed slaves. After their fifth year, 0 King, sons 
arc not to be adopted. [But,] having taken a boy five years old, the adopter 
should first perform the sacrifice for male issue. 1 -f 

The Putreshli or sacrifice for male issue, mentioned at the close of this 
passage, is a ceremony performed according to the instructions contained in the 
following text of the Veda ; 11 He who is desirous of issue, should offer to fire 
parent of male offspring, an oblation of kneaded rice roasted upon eight pots¬ 
herds; and to Indha. father of male offspring, a similar oblation of rice 
roasted on eleven potsherds: fire grants him progeny; In dr a renders it old. 

u An unremote kinsman or the near relation of a kinsman P This very 
obscure passage, which is variously read and interpreted, is hero translated 
according to the elaborate gloss of Kanda Pandita in his treatise entitled 
Dattaca mimama . Yet the same writor in his commentary on Vishnu (15. 
19.), citing this passage, gives the preference to another reading (adura-band* 
havain asannicrishtam eva), which he expounds ‘one whose whole kindred 
dwell in a near country, and one not connected by affinity.’ Which of these 
readings he has adopted in his commentary on the Mitacsham , is not 
ascertained. From a remark in the text (§ 14. ), the author himself Yltnya- 
neswara, appears to have read and understood it differently : “ Should take, 

in the presence of his kin, one whose kinsmen are not remote.” For copies of the 
Mitacshara exhibit the reading adura-band'hava?n bandhzisannicrishta eva . 
But the commentator Balam-bhatta seems to have read, as the Dattaca 
mimama , bandhu-sarmicrishiam (in the accusative instead of the locative ;) 
though he explain tho terms a little differently and transpose them : ‘ should 

* Vasisht’ha, 15. 5. 

f Calica-purana . o, antepenult. 






§ 8! 

14. An unremote kinsman.] Thus the adoption of 
one very distant by country and language, is forbidden. 

15. The same (ceremonial of adoption*] should 
be extended to the case of sons bought, self-given, and 
made (as well as that of a son desertedt) for parity 
of reasoning requires it. 

16. The son bought ( crita ) is one who was sold 
by his father and. mother, or by either of them: 
excepting as before an only son or an eldest one, and 
supposing distress and equality of tribe. As for the 
text of Menu, (“He is called a son bought, whom 


ANNOTATIONS. 

take a kinsman nearly related ( band'hu-sannicrishtam ,), as a brother’s son 
or the like; but, on failure of suoh, one whose kinsmen are not remote 

* ( adura-band'havam ); that is, any other person, whose father ond the rest of 
4 his relations abide in a near country and whose family and character are 
4 consequently known.’ The authors of the Calpataru and Jtetnacara read, 

* like the scholiast of Vishnu, ad am band? haw m' asannicrishtam eva } and 
‘ thus interpret the passage ‘should take one whose kinsmen, namely his mater- 
4 nal uncle and the rest, are near, [and whose name and tribe, with other 
4 particulars, can therefore bo ascertained; or, for want of such kindred,!] 
4 even one whose good or bad qualities are not known, [or one whose kinsmen 
4 are not at hand; lor his name and family may bo ascertained by other 
4 sufficient proof.’§] 

44 Announced his intention to the kingllaja or king, usually signifying, 
the sovereign, is hero restricted according to the remark of Nano A Pandit A 
to the chief of the town or village. 

44 In the middle of his dwelling”] The sequel of Vasisht’iia’s text is as 
follows. 44 Bat if doubt arise, let him sot apart [without initiation and with 
unbare maintenance] like a JSudra, one whose kindred are remote. For it is 
declared [in the Veda] Many are saved by one? 1 1| 

15. The same ceremonial ,] Excepting the sacrifice or burnt offering. How¬ 
ever, even that is to be performed at the adoption of a son self-given. Balam- 
BHATTA. 

16. As for the. text of Menu Scxapani, on the other hand, ex- 

* Subod'hini . f Baxam-bkatta. 

t Vivada-Jtetnacara* § Vivada-Jlctnacara || Vasisht’ha, 15. 6.—7* 
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a man, for the sake of having issue, purchases from 
his father and mother : whether the child be equal or 
unequal to him.”*) it must be interpreted whether 
like or unlike in qualities ; not in class ; for the author 
concludes by saying “ This law is propounded by me, 
in regard to sons equal by class.”t 
17. The son made ( critrima) is one adopted by 
the person hiijaself, who is desirous of male issue: 
being enticed by the show of money and land', and 
being an orphan without father or mother : for, if they 
be living, he is subject to their control. 



ANNOTATIONS. 

pounds YajnyaWalcya by Menu, and admits the inequality of tribe. c A 
child, sold by his father and mother, and received for adoption, is a son 
( bought. He may be of dissimilar tribe: for the text [of M kntt] expresses 
* equal or unequal.”!; Ciianpeswaka quotes the following discordant inter¬ 
pretations: “Equal;” belonging to the same tribe; or, if that be not 
‘practicable, ono unequal, or not appertaining to the same tribe. So the 
‘ Parijata.^ Hut the author of the Pracasa observes, Though the text 
. express “ unequal,” yet a child of a superior tribe must not be taken as a 
‘son, by a man of inferior tribe; nor one of inferior class, by a man of a 
‘higher tribe. And the words “equal or unequal,” as interpreted by 
‘ Medhatit’ht, are relative to similarity in respect of qualities.’^ 

17. The son made ] One bereft of father and mother and belonging to 
the same tribe with the adopter, and by him adopted, being enticed to ac¬ 
quiesce by the show of wealth, is a son made by adoption. Visweswaha in the 
Madana-Parijata . * 

The form, to he observed, is this. At an auspicious time, the adopter of a 
son, having bathed, addressing the person to be adopted, who has also bathed 
and to whom he has given some acceptable chattal, says “ Be my son.” Ho 
replies “ I am become thy son.” The giving of some chattel to him arises 
merely from custom. It is not necessary to the adoption. The consent of 

* Mextt, 9. 174. 

t Yajnvawalcva, 2. 134, Vide § 37. } Dipacalica .on Yajnyawalcta. 

§ Not the Madam-parijata, which gives the contrary interpretation. 

If Vivada Retmcara, 
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18. The son self-given is one, who, being bereft of 
father and mother, or abandoned by them, (without 
cause,*) presents himself, saying “ Let me become thy 
son.” 

19. The son, received with a bride, is a child, who, 
being in the womb, is accepted when a pregnant bride 
is espoused. He becomes son of the bridegroom.^ 


ANNOTATIONS. 

both parties is the only requisite; and a set form of speech is not essential. 
Rudrad’hara in the SudcVki-viveca. 

18. The son self-given.'] He, who, unsolicited, gives himself saying f< let 
me become thy son,” is called a son self-given (swayandatta). Afar A Etc a. 

Here also it is requisite, that ho belong to the same tribp with his adoptive 
father. Vjbweswara in the Madana-Parijala. - 

“ He who has lost his parents, or been abandoned by them without cause, 
and offers himself to a man as his son, is called a son self-given,” MENU.f 

Being abandoned by his father and mother without any sufficient cause, 
such as degradation from class or the like ; but merely from inability to main¬ 
tain him during a dearth, or for a similar reason. Viramitrodaya . 

19. The son received with a bride.'] If a woman be married while pregnant, 
the child born of that pregnancy is a son received with a bride (sahod'ka;) pro¬ 
vided the child were begotten by a man of equal class. Visweswara in the 
Madana-Parijata 

He is distinguished from the son of an unmarried damsel, because the con¬ 
ception preoeded the betrothing of the mother; and from the son of concealed 
origin, because the natural father is known. Then what difference is there P 
for the son of the unmarried damsel was conceived before troth plighted. 

True: yet there is a great difference, since one is bom before marriage, and 
the other after marriage. This son received with a bride is sou of him who 
takes the jhand of the pregnant woman in marriage; dor the maternal grand* 
father’s right is divested by his giving away the child with the mother. 
“Nanra pandit a in the Viajayanti Vishnu, 

Since the bridegroom is specified as the adoptive father, the child does not 
belong to his natural father. Although the religious ceremony of marriage' 


t Menu, 9.178. 


* Balam-bhatta, 
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20. A son deserted (apavidd’ha) is one, who, hav¬ 
ing been discarded by his father and mother, is taken 
for adoption. He is son of the taker. Here, as in 
every Other instance, he must be of the same tribe with 
the adoptive father. 

21. Having premised sons chief and secondary, 

the author explains the order of their succession to 
the heritage: «Among these, the next, in order is 

heir, and presents funeral oblations on failure of the 
preceding.”* 

22. Of these twelve sons abovementioned, on 
failure of the first respectively, the next in order, as 


ANNOTATIONS. 

do not take place in the case of a pregnant woman, since a text of law 
restricts the prayers of the marriage ceremony to the nuptials of virgins, and 
forbids their use in the instance of women who are not virgins, as a practice 
which has become obsolete among mankindand il would be inconsistent 
with a passage of the Veda [used at the nuptial corerudny as a prayer] express¬ 
ing “the virgin worships the generous suu in the term oi fire; ? nevertheless 
the term “marry” [in the text of Mux of ] intends a religions ceremony 
different from that, but consisting of burnt offerings, and so forth, according to 
the remark of tho lletnacara and the rest. Vachespaix hisba in the 
Sr add? ha ehintamani. 

20. Discarded.] Abandoned: not for any fault, but through inability 
to maintain him, or because he was horn undor the influence of tho Btara o 
the scorpion’s tail,} or for any similar reason. Balam-bhatta. 

Since that, of which there is no owner, is appropriated by seizure or occu¬ 
pation, the child becomes son of him, by whom he is taken. Nan da pandita 
in the Vaijayanti Vishnu. 15. 24. 

22. Of these twelve sons.] The various modes of adoptions added to tho 
legitimate son by ’birth, raise the number of descriptions of sons to twelve, 

* Yainyawalcva, 2. 133. 

t Menu, 9. 173. 

t The birth of a son, while the moon is near the stars of Mula (the scor¬ 
pion’s tail), is dangerous to the father^ life, according to Indian astrology ; 
and, on this account, a son bom under that influence is exposed or abandoned, 
if natural affection and humanity do not overcome superstition and credulity. 
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enumerated, must be considered to be tbe giver of the 
funeral oblation or performer of obsequies, and taker of 
a share or successor to the effects. 

33. If there be a legitimate son and an appointed 
daughter, Menu propounds an exception to the seem¬ 
ing right of the legitimate son to take the whole estate; 
“ A daughter having been appointed, if a son be after¬ 
wards born, the division of the heritage must in that 
case be equal: since there is no right of primogeniture 
for the woman.”* 

24. So the allotment of a quarter share to other 
inferior sons, when a superior one exists, has been 


ANNOTATIONS. 


according to most authorities. That number is expressly affirmed by Men u,+ 
Nabeda,J: Yasi8Ht’ha,§ Vishnu, &c. A passage is however \ quoted 
from Devala, assorting tbe number of fifteen (“The descriptions of 
sons are ten ancl live,”) and Vkihaspati is oited as alleging the authority 
of Menu for thirteen: ‘Sof the thirteen sons, who have been enumerated by 
Menu in their order, the legitimate son and appointed daughter are the cause 
of lineage. As oil is declared to be a substitute for liquid butter, so are eleven 
sons by adoption substituted for the legitimate son and appointed daughter.” 
Nanla 'Pandita, in his commentary on Vishnu, observes, that ‘the number 
of thirteen specified by Vmhaspati, and that of fifteen by Devala, intend 
subdivisions of the speoies, not distinct kinds: consequently there is no con¬ 
tradiction: for those subdivisions are also included in the enumeration of 
twelve.' It appears, however, from a comparison of texts specifying the 
various descriptions of sons, that the exact number (as indeed is acknowledged 
by numerous commentators and compilers) is thirteen: including the son by a 
Sudra woman. Vide § 30. 

23. If there he a son and an appointed daughter] So tins passage is inter¬ 
preted by tbe commentators Yisweswara and Balam-bhatta; The original 
is, however, ambiguous and might be explained ‘ if there' be a legitimate son 
and a son of an appointed daughter.' Balam-bhatta remarks that this can 
only happen where a legitimate son is born after the appointment of a daughter. 

24. So the allotment of a quarter share] As the appointed daughter parti- 

* Menu, 0, 134, t Menu, 9. 158. I Nareda, 13. 44, § Vasisht'ha 17.11. 

|| Vishnu, 15. 1. 






ON INHERITANCE. 


8 



ordained by Vasisht’ha : *' When a son has been adopt¬ 
ed, if a legitimate son be afterwards born; the given 
son shares a fourth part.” Here the mention of a son 
given is intended for an indication of others also, as the 
son bought, son made by adoption, and [son self-given t 
and] the rest: for they are equally adopted as sons. 

25. Accordingly Catyayana says, “ If a legitimate 
son be born, the'rest are pronounced sharers of a 
fourth part, provided they belong to the same tribe, 
but, if they be of a different class, they are entitled to 
food and raiment only.”, 

26. ce Those who belong to the same tribe,” as the 
son of the wife, the son given and the rest [namely the 
sons bought, made, self-given and discarded,:!:] share 
a fourth part, if there be a true legitimate son: but 
those, who belong to a different class, as the damsel’s 
son, the son of concealed origin, the son of a pregnant 
bride, and the son by a twice-married woman, do not 
take a fourth part, if there be a legitimate son: but 
they are entitled to food and raiment only. 

27. “ Exceptionable sons, as the son of an un¬ 
married damsel, a son of concealed origin, one received 


ANNOTATIONS. 

oipates where there is a legitimate son; so do other sons likewise partake. 
SuboiThini. 

The mention of a son given.) This is according to the reading of the text as 
here cited and in the Viramitrodaya and Camalacaba’s Vivada-Tandava. 
But, in the Culpataru , JRetnacara , Chintamtmi &c. that restrictive term 
is wanting: 8a chaturfha-bhaga-bhagi sgat , instead of Ckaturl'ha-bhaga 
bhagi syad dattacdh . 

$5. Sharers (rf a fourth part.] This reading is followed in the Madana 
Parijata , Viramitrodaya SfC. But the Calpataru , Retnacara and other 
compilations read * a third part.’ Vide Jimuta-vahana. C. 10. § 13. 

# Vasisht’ha, 16. 8. t Balam-bhatta, 

% Subod'hini and Parijata . 
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with a "bride, and a son by a twice-married woman, 
shave neither the funeral oblation, nor the estate.” 
This passage of Vishnu* * * § merely denies the right of 
those sons, to a quarter share, if there be legitimate 
issue: but, if there be no legitimate son or other prefer¬ 
able claimant, even the child of an unmarried woman 
and the rest of the adoptive sons may succeed to the 
whole paternal estate, under the text before cited (§21.) 

28. “ The legitimate son is the sole heir of his fa¬ 

ther’s estate ; but, for the sake of innocence, he should 
give a maintenance to the rest.”t This text of Menu 
must be considered as applicable to a case, where the 
adopted sons (namely the son given and the rest) are 
disobedient to the legitimate son and devoid of good 
qualities. 

29.. Here a special rule [different from Cattayana’sJ] 
is propounded by the same author (Menu) respecting 
the son of the wife: Let the legitimate son, when 
dividing the paternal heritage give a sixth part^or a 
fifth, of the patrimony to the son of the wife.” § The 
cases must he thus discriminated: if disobedience and 
want of good qualities be united, then, a sixth part 
should be "allotted. But, if one only of those defects 
exist, a fifth part. 


ANNOTATIONS. 

. 

28. Applicable to a case where adopted sons (namely the son given &c.) are 
disobedient. It also relates to the damsel’s son and the rest: for they arc 
declared entitled to food and raiment only, if there be legitimate issue: and 
that must bo supposed to be founded on the same authority with this text: 
' bat Menu has himself propounded a fifth or a sixth part for the son of the wife 
if there he legitimate issue.|| Viramitrodaya, 

* It is not found in the institutes of Vishnu ; but is cited from that author 

in the Madana-parijata and Viramitrodaya as in this place, f Menu, 9. 163. 

{BALAM-BilATTA. 

§ Menu, 9. 151. 

|| Vide § 28. 
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30. Menu, having premised two sets of six sons, 
declares the first six to be- heirs and kinsmen j and the 
last to be not hoirs but kinsmen: “The true legiti¬ 
mate issue, the son of a wife, a son given, and one 
made by adoption, a son of concealed origin, and one 
rejected [ by his parents,] are the six heirs and kins¬ 
men. The son of an unmarried woman, the son of a 
pregnant bride, a son bought, a son by a twice-married 
woman, a son self-given, and a son by a Sudm woman, 
are six not heirs but kinsmen.”* 

31. That must be expounded as signifying, that the 
first six may take the heritage of their father’s colla¬ 
teral kinsmen (sapmdas and samanodacas) if there be no 
nearer heir; but uot so the last six. However, con¬ 
sanguinity and the performance of the duty of offering 
libations of water and so forth, on accoun t of relation¬ 
ship near or remote, belong to both alike. 

32. It must be so expounded; for the mention of a 
given son in the following passage is intended for any- 
adopted or succedaneous son. “A given son must 
never claim the family and estate of his natural father. 


ANNOTATIONS. 

31. The first six may take the heritage of collateral kinsmen: . not so 

the last s&r.J The sense of the two passages is, that, if there be no nearer 
collateral kinsman, the first six inherit the property ; but not the six last. 
SubocChini. 

However , consanguinity §•<?.] Med’hatit’fti interprets the text of Menu 
signifying that ‘the last six are neither heirs nor kinsmen.’ But that inter¬ 
pretation is censured by Culluca-Bhatta ; and is supposed by the commen¬ 
tator on the Mitaeshara to be here purposely confuted. 

32. The mmtion of a given son is intended for any adopted ww.-*] The mean¬ 
ing, as here expressed, is this: the mention of a son given is in this place 
intended to denote any succedaneous son. Consequently since it appears from 
the text that adopted sons have a right of inheritance ; but, according to the 

* Mjsot, 9. 195-160. 












The funeral oblation follows the family and estate: but 
of him, who has given away his son, the obsequies 


fail.”* .* 

33. All, without exception, have a right of inherit¬ 
ing their father’s estate, for want of a preferable son : 
since a subsequent passage (“Not brothers, nor parents, 
but sons, are heirs to the estate of the father, t) pur¬ 
posely affirms the succession of all subsidiary sons 
other than the true legitimate issue; and the right of 
the legitimate son is propounded by a separate text 
(“The legitimate son is the sole heir of his father’s es- 


ANNOTATIONS. 

opponent’s opinion, it appears from another passage, that they have not a right 
of succession; it might he concluded from such a contradiction, that the precepts 
have no authority : therefore, lest the text become futile, the interpretatioit, 
proposed by us, is to be preferred. Subod’hini. * 

Of him, who has given away his $on f the obsequies fail.'} This must bo under¬ 
stood of the case where the giver has other male issue. SubocPhim . 

But, if he have not, then even that son is competent to inherit his estate 
and to perform his obsequies; like the son of two fathers (Sect. 10 § 1): 
for a passage of Satatapa directs “Let the given son present oblations to 
his adoptive parent and to his natural father, on the anniversary of decease, 
and at Gaya , and on other occasions; not, however, if there be oilier male 
issue.” This indeed can only occur where the natural father is bereft of 
issue after giving away his son • since, at the time of the gift, it is forbidden 
to part with an only son (§ 11.) In this manner is to bo understood the cir¬ 
cumstance of a given son, as son of two fathers, conferring benefits on both. 

BAIiAM-BHATTA. 

If either the natural parent or the adoptive father have no other male issue, 
the Dicyamushyayana or son of two fathers shall present the funeral oblation 
to hin. and shall take his state: but not so, if there bo malo issue. If both 
have legitimate sons, he offers an oblation to neither, but takes pie quarter of 
a share allotted to a legitimate son of his adoptive father. Vyavahara-mayuc'ha . 

* Menu, 9. 112. 

t Menct, 9, 18d. 







tate;”*) and the word “heir” (dayficla) is frequently 
used to signify any successor other than a son. 


3-1. The variation which occurs in the institutes of 
Vasisht’ha. and the rest, inspecting some one in both 
sets, must be understood as founded on the difference 
of good and bad qualities. 

.a.. 

ANNOTATIONS. 

33, The word “ heir" is frequently used,’] An instance is cited in the text* 
It is part of a passage, of which the sequel has not been found. The words 
are “let him compel the heirs to pay.” 

34. The variation , tvhick occurs in Vasishtha Men if, declaring the ap¬ 

pointed daughter equal to the legitimate son, includes her under legitimate 
issue,t and proceeds to define the remaining ten euccedaneoua sons.} JBut 
Vastshx’iia states the appointed daughter as third in rank ;§ which is a dis¬ 
agreement in the order pf enumeration. The same must he understood of other 
institutes of law ;|| which are here omitted for fear of prolixity. How then is 
the'succession of the next in order on failure of the preceding reooncileable ? 
The author proposes this difficulty with its solution. His notion of the mode of 
reconciling it is this : Menu, declaring that the first set of six sons by birth or 
adoption is competent to inherit from collateral kinsmen on failure of nearer 
heirs, but not so the second set, afterwards proceeds to deliver incidentally 
definitions of those various sons. It appears therefore to be a loose enumer¬ 
ation, and not one arranged with precision. Accordingly Menu, in saying. 
“ Let tho inferior in order take the heritage,”^ does hot limit this very 
order, but intends one different in some respects: and the difference is relative 
to good and bad qualities. The same method must be used with the variations 
in other codes. Moreover, what is ordained by Yajnyawalcta is consistent 
with propriety. Tor the true legitimate son and the son of an appointed 
daughter are both legitimate issue and consequently equal. The son of the wife, 
a son of hidden origin, the sou of an unmarried damsel, and a son by a 
twice-married woman, being produced from thG seed of the adoptive father 
or from a soil appertaining to him, have the preference before the son given 
and the rest. The son received with a bride, being produced from soil which 

* .Vide § 28. f Menu, 9. 165. f Menu, 9. 16t>~178. 

§ Vasisht’ha, 17. 14. || AsVishnu, 15. 2—37. Nakepa,. 13. 44.—45 K 

1)evala &e. f Menu, 9. 124. 
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35. But the assignment of tlie tenth place to the 
son of an appointed daughter, in Gautama’s text, is 
relative to one differing in tribe. 

36 . The following passage of Menu, “ If, among 
several brothers of the whole blood, one have a son born, 
Menu pronounces them all fathers of male issue by means 
of that son is intended to forbid the adoption of 
others, if a brother’s son can possibly be adopted. It 
is not intended to declare him son of his uncle: for 
that is inconsistent with the subsequent text; “bro¬ 
thers likewise and their sons, gentiles, cognates &e.”t 

37- The author next adds a restrictive clause by 
way of conclusion to what had been stated: “ This 
law is propounded by me in regard to sons equal by 
class.” % 

38. This maxim is applicable to sons alike by class, 
not to such as differ in rank. 


ANNOTATIONS. 

the adoptive father accepts for his own, is placed in tlio second set by the 
authority of the text [or because the mother did not appertain to the adop¬ 
tive father at the time when the child was begotten.§] The whole is therefore 
unexceptionable. SubocVhinu 

36. That is inconsistent, with the subsequent text,] It is incompatible with 
a passage of YajnyaSvalcya declaratory of the nephew’s right of succession 
after brothers* For, if he be deemed a son, because till the brethren are pro¬ 
nounced fathers of male issue by means of the son of a brother, he ought to 
inherit before all .other heirs, such as the father and the rest, [who are in 
that passage preferred to him. ] Subod’kini. 

The principle of giving a preference to the nephew, as the nearest kinsman, 
in the selection of a person to be adopted, is carried much further by Nam'd* 
pandit a in the Dattaca-mimartsa : and, according to the doctrine there laid 
down, the choioe should fall on the next nearest relation, if there he no brother’s 
son; and on a distant relation, in default of near kindred : but on a stranger, 
only upon failure of all kin. See § 13. 

* Menb, 9. 182. f Yajntawabcya, 2. 136. Vide infra C. 2. Sect 1. § 1* 

1 Yajxyawalcva, 2. 134. § Balam-bhatta. 
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Sjfcft XT. 

~ - 39. Here the damsel’s son, the son of hidden origin, 
the son received with a bride, and a son by a twice- 
married woman, are deemed of like class, through 
their natural father, hut not in their own characters : 
for they are not within the definition of tribe and class. 

40. Since issue, procreated in the direct order of 
the tribes, as the murd’ havasicta and the rest, are com¬ 
prehended under legitimate issue, it must be under¬ 
stood, that, on failure of these also, the right of in¬ 
heritance devolves on the son of the wife and the rest. 

41. But the son by Sudra wife, though legiti¬ 
mate, does not take the whole estate, even on failure 
of other issue. Thus Menu says, “ But, whether the 
man have sons, or have no sons, [by his wives of other 
classes, J no more than a tenth part must be given to 
the son of the Sudra 

42. “Whether he have sons,” whether he have 
male issue of a regenerate tribe; “or have no sons,” 



ANNOTATIONS. 


39. They are not within the definition of tribe.] For Yajnyawalcya . 
having described the origin, and distinctions of ^tho tribes and classes, [viz. 
the Murd'havasicta, Amhasht'ha , Nishada , Mahishya, Uyra and Carana:'] 
adds u This rule concerns the children of women lawfully married.” f 
Viramitrodaya . 

•Since those (viz. tho damsel’s son and the rest) are bastards; born either in 
fornication or adultery, their exclusion from class, tribe Ac. has been or¬ 
dained in the first book on religious observances. Subod'hini. 

41. No more than a tenth part.'] Is not this wrong? for it lias been de¬ 
clared, that the Sudra' $ son shall take a share in a distribution among sons o f 
various tribes (Sect. 8. § 1) ; but it is here directed, that he shall have a 
tenth part. No: for the four shares of the Brahman i's son, with three for the 
Cshatriya's child, muke seven ; and, with two for the Taisya's offspring, 
make nine; adding that to one for the Sudra*s son, the sum is ten. Thus 
there is no contradiction: for in that instance also, his participation for a tenth 
part is ordained: and the whole is unexceptionable. Subod'hini. 

t Yajnyawai.cta, 1. 93. 


Menu, 9. 154. 









or have no issue of such a tribe ; in either ca 
liis demise, the son of the wife or other [adopt 
or any other kinsman [.and heir,] shall g.iv< 
mdm’s son, no more than a tenth part of the 
estate. • 

43. Hence it appears, that the son of a Osh 
Vaisya wife takes the whole of the property 01 
of issue by women of equal class. 


llights of a son by a female slave, m the case of cc 

Sudra’s estate. 


1. The author next delivers a special rule concern¬ 
ing the partition of a Sudra’s goods. “ liven a son begot¬ 
ten by a Sadr a on a female slave may take a share by 
‘ the father’s choice. But,, if the father be dead, the 
4 brethren should make him partaker of the moiety of 

* a share : and one, who has no brothers, may inherit 

* the whole property, in default of daughter’s sons.”*' 

2. The son begotten by a Sudra on a female slave, 
obtains a share by the father’s choice, or at his plea¬ 
sure. But after [ the demise of f] the father, if there 
be sons of a wedded wife, let these brothers allow the 


ANNOTATIONS. 

43, 1 fence it appears.] It so appears from the text of Menu above cited 

(§41). Balam-bhatta. 

1. u 'In default of daughter's sons.”] Some interpret this ‘onfailure of 
daughters and in default of their sons.’ Balam-bhatta. 


\Yajntawalcya*, 2. 134.—136, 


f Balam-biiatpa, 














i female slave to part 


M 




that is, let them give him hall' L ... 

mount of one brother’s*] allotment. Hov__ 

there be no sons of a wedded wife, the son of the 
.male slave takes the whole estate, provided there be no 
daughters of a wife, nor sons of daughters. But, 
there be such, the son of the female slave participt 
for half a share only. 

8. Prom the mention of a Sudra in this place, [it 
follows, that] the son begotten by a man of a regener¬ 
ate tribe on a female slave, does not obtain a share 
even by the father’s choice, nor the whole estate after 
liis demise. But, if he be docile, he receives a simple 
maintenance. 


*t$uhotFhini and Balaat»bha.tta. 




■ 


fUSii 

Mm. 






1. That sons, principal and secondary, take the 
heritage, has been shown. The order of succession 
among- all [tribes and classes*J on failure of them, is 
next declared. 

2. “ The wife, and the daughters also, both pa- 
“ rents, brothers likewise, and their sons, gentiles, cog- 
“ nates, a pupil, and a fellow student: on failure of the 
“ first among these, the next in order is indeed heir to 
“the estate of one, who departed for heaven leaving 
‘ ‘ no male issue. This rule extends to all [ persons 
“ andf] classes. 


ANNOTATIONS. 


2. “Brothers likewise.”] This is understood By Balam-BHATTA as signify- 
ing both brothers and sisters. 

u And their sons .”] Balam-bhatta understood the daughters of brothers, 
as well as their sous. 


Sulnnl'/tini. + $uboiPhim. J Yajnyawalcta, 2. 136.—137 
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8, He, who has no son of any among the twelve 
descriptions ahovestated (0. I. 11.) is one having ‘no 
male issue.’ Of a man, thus leaving no male progeny, 
and going to heaven, or departing’ for another world, 
the heir, or successor, is that person, among such as 
have been here enumerated, (viz. the wife and the rest,) 
who is next in order, on failure of the first mentioned 
respectively. Such is the construction of the sentence. 

4. This rule, or order of succession, in the taking 
of an inheritance.- must be understood as extending to 
all tribes, whether the Mnrdhavcmcta and others in 
the direct series of the classes, or Suta and the rest in 
the inverse order; and as comprehending the several 
classes, the sacerdotal and the rest. 

5. In the first place, the wife shares the estate. 
“ Wife” (patni) signifies a woman espoused in lawful 
wedlock; conformably with the etymology of the term 
as implying a connexion with religious rites. 


ANNOTATIONS. 


3. Such is the construction of the sentence .] The commentator Bala.>i-btta 
tta disapproves the reading which is here followed.* * The difference is, how¬ 
ever, immaterial. 

5. Conformably with the etymology .] A rule of grammar is cited in the 
text: viz. Panini, 4. 1. 3o. * ' . 

The author of the SubotVhini remarks, that the meaning of the grammatical 
rule cited from Pantni is this: .Patni ‘wife’ anomalously derived from Pati 

* husband/ is employed when connexion with religions rites is indicated: for ^ 
they are accomplished by her means, and the consequence accrues ta him. 
The purport is, that a woman,, lawfully wedded, and no other, accomplishes - 
religious ceremonies: and therefore one espoused in lawful marriage is ex¬ 
clusively called a wife (Patni.) Although younger wives are not competent 
to assist at sacrifices or other religious rites, if an eldest wife exist, who is not 
disqualified; still since the rest become competent in their turns, on failure 
of her, or even during her life, if she be afilicated with a lasting malady or be* 
degraded for misconduct, they possess a capacity foirtlu? performance of 
religious ceremonies: and here such capacity only is intended. Or else 
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separated brother : and that, provided she be solicitous 
of authority for raising up issue to her husband. 
Whence is it inferred, that a widow succeeds to the 
estate, provided she seek permission for raising up is¬ 
sue, but not independently of this consideration ? 
From the text above cited, “ Of him, who leaves no 
son, the father shall take the inheritance;”* and other 
similar passages [as Nareda’s &c. t] For here a rule of 
adjustment and reason for it must be sought ; hut 
there is none other. Besides it is confirmed by a pas¬ 
sage of Gautama : “ Let kinsmen allied by the funeral 
oblation, by family name, and by descent from the 
same patriarch, share the heritage; or the widow of a 
childless man, if she seek to raise up offspring to 
him.”J 

9. «The meaning of the text is this : persons, con¬ 
nected by a common oblation, by race, or by descent 
from a patriarch, share the effects of one. who leaves no 
issue: or his widow takes the estate, provided she seek 
progeny/ ' 

10. ‘ Menu likewise shows by the following passage, 
that, when a brother dies possessed of separate property, 
the wife’s claim to the effects is in right of progeny 
and not in any other manner. “ He, who keeps the 
estate of his brother and maintains the widow, must, if 


ANNOTATIONS. 

from the interpretation of the text in tho next paragraph (§ 9.); according to 
tlie remark of the commentators on the Mitacshara . But the.scholiast of 
Gautama takes it in its usual disjunctive sense : and the text is differently 
interpreted by the author of the Mitacshara himself ( § 18.) 


9. 185. Tide §7. 
t IUlam-biiaIta. 

j Gautama, 28. 19.—20. Tide infra, § 18. 
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beraise up issue to his brother, deliver the estate to 
the sou.”* So, in the case of undivided property like¬ 
wise, the same author says, “Should a younger brother 
have begotten a son on the wife of his elder brother, 
the division must, then be made equally: thus is the 
law settled.”! 

11. • * Vasisht’ha also,.forbidding an appointment to 
raise up issue to the husband, if sought from a covetous 
motive ; (“ An appointment shall not be through covet¬ 
ousness thereby intimates, that the widow’s succes¬ 
sion to the estate is in right of such an appointment, 
and not otherwise.’ 

12. * But, if authority for that purpose have not 
been received, the widow is entitled to a maintenance 
only: by the text of Narjbba : “Let them allow a 
maintenance to his women for life.” § 

13. ‘The same (it is pretended) will he subsequent¬ 
ly declared by the contemplative saint: “ And their 
childless wives, conducting themselves aright, must be 
supported ; but such, as are unchaste, should bo expel!- 


AN NOTATIONS. 

10 a Must _ deliver the estate to the son.”] It is thus shown, that 

a separated brother is meant; else, if there had been no partition, lie could 
have separate property. In the text subsequently cited, it appears from tho 
direction for making the division equally, that the ease of an Unseparated 
coheir is intended. Since there could be no partition, if he were already 
separated. Subod'hini . 

11. The widow's succession is in right of such an appointment.’] A widow, 
who has accepted authority for raising up issue to her husband, has tile right 
of succession to his estate; but no other widow lias so. Viramitrodaya. 

13. The same Ytt & pretended) will he declared.'] Here the*particle cita 
indicates disapprobation ; as in the example i All! wilt thou [presume to] fight, 
For this passage of Yajnyawalcya will bo expounded in a different, sense- So ’ 


* Menu, 9. 146. + Menu D. 120. \ Vasisjit'iia, 17. 18. 

§ Nakejda, 13. 26. Vide supra. § 7* 
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ed ; and so, indeed, should those, who are perverse.’* 

14. ‘Moreover, since the wealth ot a regenerate 
man is designed for religious uses, the succession of wo¬ 
men to such property is unfit; because they are not 
competent to the performance of religious rites. Ac¬ 
cordingly, it has been declared by some author, 
«Wealth was produced for the sake of solemn 
sacrifices : and they, who are incompetent to the cele¬ 
bration of those rites, do not participate in the proper¬ 
ty, but are all entitled to food and raiment.” “ Riches 
were ordained for sacrifices. Therefore they should be 
allotted to persons who are concerned with religious 
duties; and not be assigned to women, to fools, and to 
people neglectful of holy obligations.” 

15 . That is wrong : • for authority to raise up issue 
to the husband is neither specified in the text, (“The 
wife and the daughters also &c.”t) nor is it suggested 
by the premises. Besides, it may he here asked ; is the 
appointment to raise up issue a reason for the widow’s 
succession to the property ? or is the issue, borne by her, 
the cause of her succession ? If the appointment alone 
he the reason, it follows, that she has a right to the es¬ 
tate, without having borne a son; and the right of the 
son subsequently produced | by means of the appoint¬ 
ment i] does not ensue. But, if the offspring be the 


ANNOTATIONS. 

the expression ‘by some author 1 (§14.) is intended as an indication of disres¬ 
pect. Hence the insertion of the passage so cited, in this argument, dees not 
imply an acknowledgment of it as original and genuine. Sabod’hini. , 

14. It has been declared by some author.'] The passage here cited is m>t 
considered as authentic ; and no authority is shown for that* and the following 
text: Balam-bhatta . 

15. And the right of the son subsequently produced does not ensue.'] 
Which is inconsistent with the enunciation of his right succession, as one 

* Yajjtyawalcya, 2. 113. f § 2. j Balam-bkaita. 
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I. 

sole cause [of her claim,*] the wife should not he re¬ 
cited as a successor : since, in that case, the son alone 
has a right to the goods. 

16. But, it is said, women have a title to property, 
either through the husband, or through the son, and 
not otherwise. I hat is wrong : for it is inconsistent with 
the following text and other similar passages. “ What 
was given before the nuptial fire, what was presented 
in the bridal procession, what has been given in token 
of affection, what ^las been received by the woman from 
her brother, her mother, or her father, are denominat¬ 
ed the sixfold property of a woman/’t 

17. Besides, the widow and the daughters are an¬ 
nounced as successors (§2), on failure of sons of all des¬ 
criptions. Now by here affirming the right of a widow 
who has been appointed to raise up issue, the right of 
her son to succeed to the estate is virtually affirmed. 
But that had been already declared; and therefore the 
wife ought not to be mentioned under the head [of suc¬ 
cession to the estate|J oi one who leaves no male issue. 

18. But, it is alleged, the right of a widow, who is 
authorized to raise up issue to her husband, is deduced 
from the text of Gautama : “ Let kinsmen allied by the 
iuneral oblation, by lamily name, and by descent from 
the same patriarch, share the heritage; or the widow 
of a childless man: and she may either [remain chaste 


ANNOTATIONS. * 

of tho twelve description? of sons, preferably to the widow aDd other heirs. 
SiibocVhini and Balaw-hhatta. 

16. That is wrong : for it, is inconsistent with the following text.] Admit- . 
ting the restriction, that women obtain property through their husbands or 
sons only, still that restriction does not hold good universally, since women's 
right of property is declared in other instances. Subod'hini. 

17. The wr ought not to be mentioned.] She ought not to be here men¬ 
tioned, lest it should be thought a vain repetition. Suhod'hini. 

* Balam-bhatta. + Menu, 9 . M. [ BaLAM-BHATTA ." “ 
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or may] seek offspring.*” This too is erroneous: for 
the sense, which is there expressed, is not ‘ If she seek 
to obtain opspring, she may take the goods of one who 
left no issuebut * persons allied by the funeral obla¬ 
tion, by family name, and by descent from the same 
patriarch, share the effects of one who leaves no issue ; 
or his widow ‘ takes his estate: and she may either seek 
to obtain progeny, or m'ay remain chaste.’ This is an 
instruction to her, in regard to her duty. For the par- 
tic ]e('vaj * or,’ denoting an alternative does not convey 
the sense of ‘ if.’ Besides it is fit, that a chaste woman 
should succeed to the estate, rather than one appointed . 
to raise up issue, reprobated as this practice is in the 
law as well as in popular opinion. The succession of a 
chaste widow is expressly declared; “The widow of 
a childless man keeping unsullied her husband’s 
bed, and persevering in religious observances, shall 
present his funeral "oblation and obtain his entire 
share.”f And an authority to raise up issue is ex¬ 
pressly condemned by Menu: “ By regenerate men 
nodvidow must bo authorized to conceive by any other; 


ANNOTATIONS. 

18. She may either seek to obtain progeny.'] The author proposes two 
modes of conduct for a woman whoso husband is deceased. One is, that she 
should seek offspring, or endeavour to obtain male issue under an authority 
for that purpose. Tho term va (cither, or,) in this place does not signify ‘if;* 
but indicates an alternative and that implies an opposite case; and the opposite 
ease is the second mode of conduct, which, though not expressly stated in the 
text, must, by force of the particle m, in its usual disjunctive acceptation, 
bo opposite to the dosire of obtaining progeny by means of an appointment to 
raise up issue : and this is consequently determined to be the duty of chastity- 
The meaning therefore is this: two inodes of conduct are here prescribed : 
either she must seek male issue by means of .an appointment for that purpose, 
or she must remain chaste. Subod’hini. 

* Vide §8, Tho text is here translated according to the commentator’s in¬ 
terpretation. f Vide § 0. 

M 
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tor they, who authorize her to conceive by another, 
violate the primeval lavr.”* 

19. But the text of Vasisht’ha “An appointment 
shall not be through covetousness ;”t must be interpret¬ 
ed : ‘if the husband die either unseparated from his 
coparceners or reunited with them, she has not a right 
to the succession; and therefore an appointment to 
raise up issue must not he accepted for the sake of 
securing the succession to her offspring.’ 

20. As for the text of Nareda, “ Let them allow a 
maintenance to his women for life Since reunion of 
parceners had been premised (in a former text, viz. 
“ The shares of reunited brethren are considered to he 
exclusively theirs ;”§) it must be meant to assign only 
a maintenance to their childless widows. Nor is tau¬ 
tology to be objected to that passage, the intermediate 
text being relative to reunited parceners (“ Among bro¬ 
thers, if any one die without issue, &c.”|j) For women’s 
separate property is exempted from partition by this 


ANNOTATIONS. 

ID. Therefore an appointment * . . . trtust not be accepted .] Considering 
that she has not herself a right to the estate, eho ought not to seek aji authority 
for raising up issue, from covetousness, with tho view that the? wealth may 
go to her progeny, as it cannot belong to herself. Subod'hinu 
2Ch Nor is tautology to be objected ] On the ground, that both passages 
convey the same import. For, in explaining what had been before said, the 
two several passages convoy two distinct meanings; namely, that the woman’s 
separate property is not to bo divided, and that a maintenance only is to be 
granted to them. What had been before 3aid, is not all which is afterwards 
declared; that it should he charged with tautology. The text “ Among 
brothers, if any one die without issue,” is an explanation of tho preceding 
one (“ The shares of reunited brethren are considered to be exclusively 
theirs*”) The close of it, “except the wife’s separate property,” is a 


* Menu, 9. 64. Yide C. 1. Sect. 10. § 8. f Yide § n, 

X Naked a, 13. 26. Vide $ 12. § Nareda, 13. 24. 

|| Nabeda, 13. 25. See Jimuta-yaiujta, Ch, 11. Sect. 1. §. 48 
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explanation of what had been before said ; and a mere 
maintenance for the widow is at the same time ordained. 

21. The passage, which has been cited, “ Their child¬ 

less wives, conducting themselves aright, must be sup¬ 
port ed will be subsequently shown to intend the 

wife of an impotent man and so forth .t 

22. As for the argument, that the wealth of a 
regenerate man is designed for religious uses ; 
and that a woman’s succession to such property is 
unfit, because she is not competent to the perform¬ 
ance of religious rites; that is wrong: for, if every 
thing, which is wealth, be intended for sacrificial 
purposes, then charitable donations, burnt offerings, and 
similar matters, must remain unaccomplished. Or, if 
it be alleged, that the applicableness of wealth to those 
uses is uncontradicted, since sacrifice here signifies reli¬ 
gious duty in general; and charitable donations, burnt 
offerings and the rest are acts of religious duty; still 
other purposes of opulence and gratification, which are 
to he effected by means of wealth, must remain unaccom¬ 
plished : and, if that be the case, there is an inconsis¬ 
tency in the following passages of Yajnyawalcya, 
Gautama and Menu. "Neglect not religious duty, 


ANNOTATIONS. 


declaration of her property being indivisible ; and the subsequent passage 
(“ Let them allow a maintenance to his woman for life”) contains a separate 
• 5 nj unction. B a i am hh att a • 

2*2. Sacrifice here signifies religious duty in gene rah"] The relinquishment 
of a thing, with the view to its appertaining to a deity, is a sacrifice (yaga) 
or consecration of the thing. The same design, terminated by casting the 
thing into flames, is a burnt offering (homo) or holocaust. The conferring 
of property on another by annulling a previous right, is a gift (dam) or 
donation. Such is the difference between sacrifice, burnt offering end 
donation. Subod f hini. 


Vide supra. § 13. 


f Vide Sect. 10 § 15, 
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wealth or pleasure in tlieir proper season.”* "To the 
utmost of his power, a man should not let morning, 
noon or evening be fruitless, in respect of virtue, wealth 
and pleasure.”! The organs cannot so effectually he 
restrained by avoiding their gratification, as by cons¬ 
tant knowledge [of the ills incident to sensual plea¬ 
sure.”!] 

23. Besides, if wealth he designed for sacrificial uses, 
the argument would be reversed, by which it is shown, 
that the careful preservation of gold [inculcated by a 
passage of the Veda%\ “Let gold be preserved,” is in¬ 
tended not for religious ends, but for human purposes. 

24. Moreover, if the word sacrifice import religious 
duty in general, the succession of women to estates is 
most proper, since they are competent to the perform¬ 
ance of auspicious and conservatory acts [as the making 
of a pool or a garden &c.||] 

25. The text of Naukda, which declares the depen¬ 
dence of women, (“A woman has no right to indepen¬ 
dence,”!) is not incompatible with their acceptance of 
property; even admitting their thraldom. 


ANNOTATIONS. 

“ In their proper mason”] This part of tho text was wanting in the quota¬ 
tion of it. as here exhibited : but the passage, as it is read in its proper place, 
by the Mitucshara , Apnea RCA and the Dipacalica, contains the words swave 
vale i in their proper season/ 

23. The argument would be reversed . ] Tho reasoning here alluded to 
occurs in the Mimansa: and is the 12th topic of tho 4th section of thn 3rd 
chapter. The passage of tho Veda, which is there examined, and the initial 
words of which aro quoted ia the text, enjoins tho caifful preservation of 
gold, lest it lose its brightness and be tarnished. The question, raised on it, 
is whether the observance of the precept he essential to the efficacy of sacrifice 
or serve only a human purpose; and the result of the reasoning is that tho 

*• Yajnyawalcya, 1. 115. f Not found in Gautama’s institutes. 

} Men xi f 2. 96, partially quoted in this place. 

§ Balam-bhatta. : li Balam-juiatta, % Nareda, 13, 31. 
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How therf are the passages before ■ 
(“Wealth was produced for the sake of solemn sacri¬ 
fices &c.”*) to be understood? The answer is, wealth, 
which was obtained [in charityt] for the express pur¬ 
pose of defraying sacrifices, must be appropriated exclu¬ 
sively to that use even by sons and other successors. 
The text intends that: for the following passage de¬ 
clares it to be an offence [to act otherwise,] without 
any distinction in respect of sons and successors. “He, 
who, having received articles for a sacrifice, disposes 
not of them for that purpose, shall become a kite or a 
crow.”$ 

27. It is said by Catyayana “Heirlcss property 
goes to the king, deducting however a subsistence 
tor the females as well as the funeral charges: but 
the goods belonging to a venerable priest, let him 
bestow on venerable priests.” “Heirless property,” or 
wealth which is without an heir to succeed to it, “goes 
to the king,” or becomes the property of the sovereign; 
“deducting however a subsistence for the females as 
well as the funeral charges that is, excluding or set¬ 
ting apart a sufficiency for the food and raiment of the 
women, and as much as may he requisite for the funer- 




ANNOTATIONS. 

precept affects that person, and not the sacrifice. The reasoning is considered 
by the author to be incompatible with the notion, that wealth is intended 
solely for sacrificial uses. 

27. “Let him bestow on venerable priest*” .. ♦ . * let him bestow on a vener¬ 

able priests'] The commentator, Balam-bhatta, considers as a variation in 
the reading of the text, the subsequent interpretation of it, ‘let him bestow 
on a venerable priest srotriyayopapadayet in place of srotriyebhyas tad ar- 
payct. He remarks, however, that the singular number is used generally. 

* Vide § 14. t Baxam-hhatta. 

X This i3 a passage of Menu according to Ealam-bhatta ; and a 
text of the same import, but expressed in other words, occurs in his 
institutes, 11. 25. 
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al repasts and other obsequies in honour of the lato 
owner, the residue goes to the king. Such is ,tko cons¬ 
truction, of the text. An exception is added : “ but the 
goods belonging to a venerable priest,” deducting how¬ 
ever a subsistence for the females as well as the charges 
of obsequies, ‘let him bestow on a venerable priest.’ 

28. This relates to women kept in concubinage: for 
the term employed is “ females” (yo skid.) The text of 
Naked a likewise relates to concubines; since the 
word there used is “women” (stri.) “Except the 
wealth of a Brahmcma [property goes to the king on 
failure of heirs.] But a king, who is attentive to the 
obligations of duty, should give maintenance to the 
women of such persons. The law of inheritance has 
been thus declared.”* 

29. But since the term “wife” (patni) is here em¬ 
ployed, (§2.) the succession of a wedded wife, who is 
chaste, is not inconsistent with those passages. 

30. Therefore the right interpretation is this: when 
a man, who was separated from his coheirs and not re¬ 
united with them, dies leaving no male issue, his widow 
[if chastet] takes the estates in the first instance. For 
partition had been promised; and reunion will be .sub¬ 
sequently considered. 

31. It must be understood, that the explanation, 
proposed by Srioara and others, restricting [the 
widow’s succession] to the case of a small property, 
is refuted by this [following argument. If there be 
legitimate sons, it is provided, whether partition be made 
in the owner’s life time or after his decease, that 


ANNOTATIONS. 

28, The text ... .relates to concubines."] Or* to twice-married women and 
others not considered us wives espoused in lawful wedlock Balam-Bhatta. 
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* Nakeda, 13. 51-52. 
t Balam-bhatta. % Ibid* 
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the wife shall take a share equal to the sou’s. “ If 
he make* the allotments equal, his wives must he 
rendered partakers of like portions.”* And again : “ Of - 
heirs dividing after the death of the father, lot the 
mother also take an equal share.”t Such being the 
ease, it is a mere error to say, that the wife takes nothing 
hut a subsistence, from the wealth of her husband, who 
died leaving no male issue. 

32. But’Jt is argued, that,. under the terms of the 
text above cited, (“ his wives' must be rendered par¬ 
takers of like portionsand “ let the mother also take 
an equal share ;”) a woman takes wealth sufficient only 
for her maintenance. That is wrong: for the words 
“ share” or “ portion,” and “ equal” or “ like,” might 
consequently be deemed unmeaning. 

33. Or suppose, that if the wealth be great, she 
takes precisely enough for her subsistence; but if 


ANNOTATIONS. 


31 „ It fs a mere error to say , that the wife takes nothing hut a subsistence^] 
If the wife share a portion equal to that of a son, not an allotment sufficient 
only for her support, both when the husband is living,*' and after his decease, 
though sons exist; more especially should it be affirmed, that she obtains the 
whole wealth of her husband, who leaves no male issue: and thus, since the 
widow’s succession to the whole estate is established by reasoning a fortiori , 
the assertion, that she obtains no more than food and raiment, is erroneous. 
Besides, sinoe the wife’s participation with a son, who is entitled to tako a 
share of the estate, or, if there ho no other son, the whole of it, has been 
expressly ordained, it is fit that she should, on failure of male issue, take tho 
wealth of her childless husband being separate from his coheirs. SubocVhinL 
32. For the words “share" and “equal” might consequently he deemed 
unmeaning.]* These terms are commonly employed to signify ‘portion' and 
‘parity.’ By abandoning their own signification without sufficient cause,, they 
would appear unmeaning. Subod'hini. 


* C. 1. Sect. 2. § 8. 
f C. 1. Sect. 7. $ 1. 
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small, she receives a share equal to that of a son. 
This again is wrong : for variableness in the precept 
must be the consequence. Thus, if the estate be con¬ 
siderable, the texts above cited;, (“his wives must bo 
rendered partakers of like, portions and “let the 
mother also take an equal share ;”) assisted by another 
passage [“Let them allow a maintenance to his women 
for life§ 12*] suggest an allotment adapted for bare 
support. But, if the estate be inconsiderable, the same 
passages indicate the assignment of a shaits equal to a 
son’s. 

31. Thus, in the instance of the Chaturmasya sacri¬ 
fices, in the disquisition [of the Mimama\ on the pas- 


ANNOTATIONS. 


33. Variableness in the precept must be the consequence,'] If tho passages 
above cited (§31.), assisted by another passage (§12.), ordain tho widow’s 
receipt of a sufficiency for her support, at tho time of making a partition wi !i 
the sons, whether her husband, who was wealthy, be then dive or dead; but 
ordain her taking of a share equal to that of a son, if her husband possess little 
property; then a single sentence, once uttered, is in one case dependant [on a 
different passage, for its interpretation,] and not., so in anothev instance. 
Consequently, since it docs not. retain an uniform import, there is variableness 

in the precept. SubotFhini. . 

31. In the instance of the Chaturmasya sacyifices.] These are four sacri¬ 
fices performed on successive days, according to some authorities; but in the 
months of AskacPha, Cartica, and P'hahjuna according to others. They are 
severally denominated Vaiswedeva, Varuna-pnu/hasa, Sacamed'ha and Sunmi- 
ritja. The oblations consist of roasted cakes (Purodasa)-, and, at the second of 
them, two figures of sheep made of ground rice. The cakes are prepared in the 
usual manner, consisting of rice, kneaded with hot water, and formed int o 
lumps of the shape of a tortoise: these are roasted on a specified number of 
potsherds ( tapala) placed in a circular hole, which contains one of tho 
throe consecrated fires perpetually maintained by devout Brahmanas. 

In the disquisition on the* postage dwayoh pran ayanti.] Part of a 


* SuborPhim and IUi.am-hhati a. 
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sage cIwayoh pran ayanti ;* where it is maintained by 
the opponent, that the rules for the preparation of the 
sacrificial fire at the Soma-yaga extend to these sacrifices; 
in consequence of which the injunction not to construct 
a northern altar ( uttara-nedi) at the Vaisweda and 
Sunctsimya sacrifices, must be understood as a prohibi- 
tio.n of such altar; [which should else be constructed at 
those sacrifices, as at a Soma-yaga :] but it is answ ered 
by an advocate for the right opinion, that it is not a pro¬ 
hibition of that altar as suggested by extending to these 
sacrifices the rules for preparing the sacrificial fire at 
the Soma-yaga, but an exception to the express rule 
“prepare an uttara-vedi at this sacrifice [viz. at the 
Clmturmasyo; ’ ’ ] it is urged in reply by tho opponent, 
that variableness in the precept must follow, since the 
same precept thus authorizes the occasional construction 
of the altar, with reference to a prohibition of it, at the 
first and fast of the [four] periods of sacrifice, and 
commands the construction of it at the two middle 
periods, independently of any other maxim : but it is 
finally shown as the right doctrine* for the very pur¬ 
pose of obviating the objection of variableness in the 
precept, that the prohibition of the altar at the first 
and last of the periods of sacrifice is a recital of a cons¬ 
tant rule; and that tlie injunction, “prepare the 
uttara-vedi at this sacrifice,” commads its construction 


ANNOTATIONS. 

passage of the Veda, which is the subject of a disquisition in tho Manama 
and which gives name to it. This is the ninth (or, according to ono mode 
of counting, tho seventh) topic in the third section of Jaimini's seventh 
chapter. »See Jojuxa-vahaka, Ch. 11. Sect. 5. 

Since the same precept authorised the occasional construction of the altar.'] 
Since one precept commands it at a Chatnrmasya .sacrifice, and another forbids 
it at two of the periods of that sacrifice; the injunction, contrasted with tho 

-- -;—i- 

* Mmanwy 7.3. f>, 
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at the two middle periods namely the Varma-praghasa 
and Saoamed'ha with a duo regard to that explanatory- 
recital. 

35. As l'or the doctrine, that, from the text of Menu 
(“ Of him, who leaves no son, the father shall take the 
inheritance, or the brothers/'*) as well as from that of 
Sanc’ha (“The wealth of a man, who departs for 
heaven, leaving no male issue, goes to his brothers. If 
there be none, his father and mother take it: or his 
eldest wife/’t) the succession of brothers, to the estate 
of one who leaves no male issue, is deduced; and that 
a wife obtains a sufficiency for her support, under the 
text “ Let them allow a maintenance to his women for 
life this being determined, if a rich man die, leaving 
no- male issue, the wife takes as much as is adequate to 
her subsistence, and the brethren take the jest; but, if 
the estate be barely enough for the support of the 
widow, or less than enough, this text (“ The wife aud 
the daughters also ;”§) is propounded, on the contro¬ 
verted question whether the widow or the brothers 
inherit, to show, that the ' first claim prevails. This 
opinion the reverend teacher does, not tolerate : for he 
interprets the text, “ Of him who leaves no son, the 


ANNOTATIONS. 


prohibition, seems to imply an option in this case: but, not being contrasted 
with any other rule, it becomes a cogent precept in the instance of the two other 
periods: and thus the rule being cogent in one case and not in the other, is 
variable in its import and effect. 

35. On the controverted question whether the widow or the brothers inherit .] 
Whether the widow inherits, as provided by Naked A.; or the brothers succeed 
conformably with the texts of Menu and Sanc’ha. Balam-bhatta. 

This opinion the reverend teather does not tolerate.'] Meaning VisWAKUTA. 
Subo(Thini and Balam-biiatta. 


* Vide, § 7. t Ibid, t Nakeda. Vide § 7. 
§. Yajnyawalcya, Vide §2. 
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father shall take the inheritance, or the brothers as 
not relating to the order of succession, since it declares 
an alternative ; but as intended merely to show the 
competency for inheriting, and as applicable when the 
preferable claimants, the widow and the rest, fail. The 
text of Sanc’ha too relates to a reunited brother.. 

30. Besides it does not appear either from this pas¬ 
sage [ of Yajnyawalcya t ] or from the context, that 
it is relative to an inconsiderable estate. If the conclud¬ 
ing sentence, “ On the failure of the first among these, 
the next in order is heir be restricted to the case of 
a small property, by reference to another passage, in 
two instances (of the widow and of the daughters, ) 
hut relate to wealth generally in the other instances (of 
the father and the rest,) the consequent defect of 
variableness % in the precept ( § 33. ) affects this inter¬ 
pretation. 

37. “ If a woman, becoming a widow in her youth, 

be headstrong, a maintenance must in that case he given 
to her for the support of life.”§ This passage of 
Habita is intended for a denial of the right of a widow 
suspected of incontinency, to take the, whole estate. 
From this very passage [ of Hakita, ||] it appears that a 
widow, not suspected of misconduct, has a right to take 
the whole property. 


ANNOTATIONS. 

The text of Sanc’ha relates to a reunited brother .] It relates,to the case of % 
brother, who, after separation, becomes associated with bis coheirs, from 
affection or any other motive. SubocThmi 

* Menu. Vide § 7. 

% SuboThini. 

t Vido § 2. 

§ In the Vivada-Chintamani this passage is read without the conditional 
particle : viz. “ A woman . , . . is headstrong : but a maintenance must ever 
be given to her .... 

|J Balam-hhatu, 
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38. With the same view, Sanc’ha has said “ Or his 
eldest wile.” (§7.) Being eldest by good qualities, and 
not supposed likely to be guilty of incontineney, she 
takes the whole wealth ; and, like a mother, maintains 
any other headstrong wife [ of her husband. J Thus 
all is unexceptionable. 

39. Therefore it is a settled rule, that a wedded 
wife, being chaste, takes the whole estate of a man, who, 
being separated from his coheirs and not subsequently, 
reunited with them, dies leaving no male issue. 


SECTION II. 


Right of the daughters and daughter’s sons. 


1. On failure of her, the daughters inherit. They 
are named in the plural number (Section I. § 2.) to 
suggest the equal or unequal participation of daughters 
alike or dissimilar by class. 


ANNOTATIONS. 

1. They are named in the plural number .] Here female issue is signified 
by the original word “daughter” (duhitri:) and that is applicable, in¬ 
differently, to such as belong to the same or to different tribes. Plurality 
is denoted by the termination of the plural number, (as in duhitaras ;) 
which includes, without inconsistency, those who are dissimilar from the 
parent. Therefore daughters, alike or different by class, aro indicated by 
the original word and its termination. They share equal or unequal portions 
in the order before mentioned: namely four shares, three, two or one, 
(C. 1, Sect. 8, § 1.) Sabod'hini 
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CHAP. II. 


2. Thus Catyayana says, “ Let the widow succeed 
to her husband's wealth, provided she be chaste; and, 
in default, of her, let the daughter inherit, if unmar¬ 
ried.”* Also Vrihaspati : “ The wife is pronounced 
successor to the wealth of her husband; and, in her 
default, the daughter. As a son, so does the daughter 
of a man proceed from liis several limbs. How then 
should any other person take her father’s wealth?” 

3. If there be competition between a married and 
an unmarried daughter, the unmarried one takes the 
succession under the specific provisions of the text 
above cited (“ in default of her, let the daughter 
inherit, if unmarried.”) 

4. If the competition be between am unprovided and 
enriched daughter, the unprovided one inherits; but, 
on failure of such, the enriched ono succeeds: lor the 
text of Gautama is equally applicable to the paternal, 
as to the maternal, estate. “ A woman’s separate pro¬ 
perty goes to her daughters, unmarried or unpro¬ 
vided. ”f 

h. It, must not he supposed, that this relates to the 
appointed daughter: for, in treating of male issue, she 
and her son have been pronounced equal to the legiti- 


ANNOTATIONS. 

4. The text of Gautama is equally applicable to the paternal. .. estate. 
The meaning is this: since the daughter’s right is declared with reference to 
a woman’s peculiar property, but it is not intended by using the word 
“woman's” to restrict it positively to that single object, the parity of rea¬ 
soning holds good. iSubocThini. 

C). For, i n treating of male issue, she 9 and her son have been pronounced 
bineo sho has been notioed while treating of male issue, the introduction of 
her in this place would be improper. Subod’hinu 

* Vide supra. Sect 1. § 6. 

t Gaui^ma, 28. 22. Vide supra. C. 1. Sect 3. § II. 
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mate son (“Equal to him is the son of an appointed 
daughter,”* or the daughter appointed to he a son.t) 

6. By the import of the particle “ also” (Sect. 1. §2.) 
the daughter’s son succeeds to the estate on failure of 
daughters. Thus Vishnu says, “If a man leave neither 
son, nor son’s son, nor [wife, nor femalet] issue, the 
daughter’s sons shall take his wealth. For, in regard to 
the obsequies of ancestors, daughter’s sons are consider¬ 
ed as son’s sons. ”§ Menu likewise declares, “By that 
male child, whom a daughter, whether formally appoint¬ 
ed or not, shall produce from a husband of an equal 
class, the maternal grandfather becomes the grandsiro 
of a son’s son ; let that son give the funeral oblation 
and possess the inheritance. ”J 


SECTION III. 


Right of the Parents. 


1. On failure of those heirs, the two parents, mean¬ 
ing the mother and the father, are successors to the 
property. 


ANNOTATIONS. 


6. The daughter's son succeed$ to the estate on failure of daughter’s,] Accord¬ 
ing to the commentary of Balam-bhatta, the daughter’s daughter inherits in 
default of daughter's sons. He ground* this opinion, for which however there 
is no authority yi Vunyanesw aka's text, upon the analogy, which this 
author had admitted in another case, between the succession to a woman’s 
separate property and the inheritance of the paternal estate. (Vide § 4.) 

* C. 1« Sect. 11. § 1. f C. 1. Sect. 11. § 8 , \ Balam-bhatta. 

§ Not found in Vishnu’s instituted: but cited under his name in the 
Stnriti- Chandrica . 


|| Menu, 9, 136. 
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2. Although the order, in which parents succeed 
to the estate, do not clearly appear [from the tenour 
of the text; Sect. 1. § 2. j since a conjunctive compound 
is declared to present the meaning of its several terms 
at once ;* and the omission of one term and retention 
of the other constitute an exceptionf to that [complex 
expression;] yet, as the word ‘mother’ stands first in 
the phrase into which that is resolvable, and is first 
in the regular compound (matapitaruu) ‘mother and 
father’t when not reduced [to the simpler form pitarau 
‘ parents’] by the omission of one term and retention 
of the other; it follows from the order of the sense 
which is thence deduced, and according to the series 
thus presented in answer to an inquiry concerning the 


. ANNOTATIONS. 

2. Although the order .... do not clearly appear.'] It is declared, that 
the two parents arc successors to the property, if there be no daughter nor 
daughter’s son. Since the term (pitarau), < parents’ is formed by omitting 
one and retaining the other member of a complex expression ( mother and 
father ; ) shall they conjointly take the estate, or severally ? and is the order 
of succession optional, or fixed and regulated? The author replies to those 
questions. SuhocVhini. 

A conjunctive compound is declared ] A compound term is formed,* 
ns directed by Panin i and his commentators, § when two or more nouns 
occur with the import of the conjunction ‘and,* in two of its senses ( viz. 
reciprocation and cumulation.||) This is limited by the amendatory rule 
of Catyat ana to the case where the sense conveyed by each word is pre¬ 
sented at once: while the same terms, connected in a phrase by the 
conjunction copulative, would present the sense of each successively. 

The omission of one term .and retention of the other constitute an exception.] 
When the word pilri ‘ father* occurs with matri ‘ mother,’ it may be retained 
and the other term be rejected. This is an exception to the general 

* Variicc , 1. on Panini, 2. 2. 29. * f Panini, 1. 2. 70. 

X Vartica, 3. on Panini, 2. 2.34. § Vide infra. Sect 11. §20. 

|| See Dictionary of Ameka, Book 3. Chap. 4. Sect. 28. Yerse 2. 








MWS% 



order of succession, that the mother takes the estate 
in the first instance; and, on failure of her, the father. 

3. Besides the father is a common parent to other 
. sons, but the mother is not so; and, since her- propin¬ 
quity is consequently greatest, it is fir, that she should 
take the estate in the first instance, conformably with 
the text. “ To the nearest mpinda , the inheritance next 
belongs.”* 

4. Nor is the claim in virtue of propinquity res¬ 
tricted to ( sapmdas) kinsmen allied by funeral oblations: 


ANNOTATIONS. 

rule of composition. It is optional; and the regular form may be retained 
in it# stead. Ex. Pitaran * 1 two parents or Matapitarau * mother and father/ 
Panint, 1. 2. 70. and 2. 2. 20. —34. 

The word mother stand first in the phrase into which that is resolvable,'] 
The compound term, whether reduced to the simpler expression or retaining 
its complex form, is resolvable into the phrase mat a vha pita cha 1 both the 
mother and the father.’ This, however, is only the customary order of 
terpis, not specially enjoined by any rule of syntax. 

Is first in the regular compound.] Conformably with one of Catya yana’s 
cmendatory rules on Pan ini’s canon for the collooation of terms in composi¬ 
tion. (2. 2. 34.) That rule requires the most revered object to have precedence ; 
and the example of the rule as given in Patanjali’s Mahabhashya and 
Yam ana’s Casica-vritti , is this very compound term mcCtapitar au ‘mother 
and father.’ The commentators, Cajyata and Hauadatta, assign reasons why 
a mother is considered to be more venerable than a father. 

It fottows, from the order of the terms.] The compound terms maiapitarau 

1 mother and father,’ as well as tho abridged and simpler expression pita ran 
‘ parents,’ is resolvable into the same phrase main cha pita cha 1 both the 
mother and the father.’ Thus, in every form of expression, ‘ mother ’ stands 
first. Hence tho author infers, that the mother’s priority in regard to succes¬ 
sion to wealth is intended by the text (Sect. 1. § 2.) 

3. The father is a common parent to other Sons.] The matter is, in respect 
of sons, not a common parent to several sets of them ; and her propinquity is 
therefore more immediate, compared with the father’s. But his paternity is 

* Menu, 9. 187. * 
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but, on tlicj contrary, it; appears Horn this very text, 
(§3.) that the rule of propinquity is effectual, without 
any exception, in the case of ( samanoclacas ) kindred 
connected by libations of water, as well as other 
relatives, when they appear to have a claim to the 
succession. 

5. Therefore, since the mother is the nearest of 
the two parents, it is-most fit, that she should take the 
estate. But, on failure of her, the father is successor 
to the property. 


ANNOTATIONS. 

common, since he may have sons by woman of equal rank with himself, 
as well as children by wives of the Ckhatriya and other inferior tribes ; and 
his nearness is therefore mediate, in comparison of the mother's. The mother 
consequently is nearest to her child; and she succeeds to the estate in the 
first instance, since it is ordained by a passage of Mtiirtr, that the person, who 
ia nearest of kin, shall have tho property. aS ubodP ntm» 

5, On failure of her , the father is successor to the property. ] The 
commentator, Balam-bhatta, is of opinion, that the father should inherit 
first and afterwards the mother ; upon the analogy of more distant, kindred, 
where the paternal lino has invariably tho preference before the maternal 
kindred; and upon the authority of several express passages of law. Nanda 
PanditA, author qC commentaries on the Mitacshara and on the institutes 
of Yiskne, had before maintained the same opinion. But the eider com¬ 
mentator of the MUacsharit , Yxsweswaua-bhatta bars in this instance fol¬ 
lowed tho text of his author in his own treatise entitled Madana-Purijata , 
and has supported Vltnvaxeswara’s argument both there and in his com¬ 
mentary named SubodPhini. Much diversity of opinion does indeed prevail 
on this question. Sricaba maintains, that the father and mother inherit 
together: and the great majority of writers of eminence. (as Apakakca and 
Camalauaka, and the Authors of the Smriti-chandiica> Maduna-ratna, 
Vyavaliara-mayudhu &c.) gives the father the preference before the mother. 
Jimeta-vahana, and Raghexendana have adopted this doctrine. But 
Vachespati hisra, on the contrary, concurs with the Mitacshara in placing 
the mother before the father ; being guided by an erroneous l oading of the text 
of VltfHXE (Sect. 1. § 6.), as ia remarked in the Viramitrodaya . The author 
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ON INHERITANCE. 
SECTION IV. 


Righ t of the Brothers. 



1. On failure of the father, brethren share the 
estate. Accordingly Menu says, “ Of him,, who leaves 
no son, the father shall take the inheritance or the 
brothers.”* 

2. It has been argued by D’mareswara, that, under 
the following text of Menu, “ Of a son dying childless, 
the mother shall tako the estate; and, the mother 
also being dead, the father’s mother shall take the 
heritage;”f ‘even while the father is living, if the 
mother be dead, the father’s mother, or in other words 
the paternal grandmother, and not the father himself, 


ANNOTATIONS. 

of the latter work proposes to reconcile these contradictions by a personal dis¬ 
tinction. If the mother be individually more venerable than the father, she 
inherits; if she be less so, the father takes the inheritance. 

1. Brethren. ] The commentators, Nanda Pandit a and Batam-bhatta, 
consider this as intending < brothers and sisters/ in the same manner in which 
“ parents’ 1 have been explained * mother and father/ (Scot. & § 2.) con¬ 
formably with an express rale of grammar (P.iNiNt, 1. 2. 68.) They observe 
that the brother inherits first: and, in his default, the sister. This opinion is 
controverted by Camalacara and by the author of the Vyavaharti-mayue'ha . 

2. It has been aryned by D’harjsswara. ] It had been shown (.Sect. 3), that 
the father inherits on failure of the mother. But that is stated otherwise by 
different authors. To refute the opinion maintained by one of them, the au ¬ 
thor reverts to the subject by a retrospect analogous to the backward look of 
the lion, Subod'hini and Balam-bh atta. 

* Mwroi ». 1‘85, Vide Sect 1. § 7. f Men d, 9, 217. Vide Sect 1,§ 77 
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shall take the succession: because wealth, devolving 
upon him, inay go to sons dissimilar by class; but 
what is inherited by the paternal grandmother, goes to 
such only as appertain to the same tribe: and there¬ 
fore the paternal grandmother takes the estate. 

3. The holy teacher (VTswarttpa*) does not assent 
to that doctrine: because the heritable right oi sons 
even dissimilar by class has been expressly ordained by 
a passage above cited : “ The sons of a Brahmona, in 
the several tribes, have four shares, or two, or oned't 
4s. But the passage of Menu, expressing that “ The 
property of a Brahmcma shall never be taken by the 
king,” I intends the sovereign, not a son [of the late 
owner by a woman of the royal or military tribe.] 

5. Among brothers, such, as are of the whole blood, 
take the inheritance in the first instance, under the text 


ANNOTATIONS. 

Because wealthy devolving on him , may go to sons dissimilar.] Ihc meaning 
is this : if the succession be taken by the father, the property becomes a paternal 
estate, and may devolve on his sons whether belonging to the Murdd'havaxicta 
[or another mixt§] tribe or to his own olass. But, if it be. taken by the grand¬ 
mother, it becomes a maternal estate and devolves on persons of the same tribe, 
namely her daughters ; or successively on failure of them, her daughter’s sons, 
her own sons, and so forth. Subod 1 hini and Balam-bii atta. 

4, Intends lhe sovereign , not a son.] It does not prohibit the succession of 
a Brahmana's son by a Cshatrim wife, denominated king as being of his 
mother’s tribe, which is the royal or military one. But it relates to an escheat 
to the sovereign. Therefore it is notan exception to the passage.oiled in the pre¬ 
ceding paragraph: and Viswakupa’s reasoning holds good, that ‘D’Hareawaka's 
objection would be valid, if there were.anv harm in the ultimate succession of 
sons dissimilar by class. But that is not the case- On the contrary, they are 
expressly pronounced by the text here cited, to bo partakers of inheritance.’ 
jSubod'hini. » , ; 

# The name is supplied by the S'ubod'hini. 
d Yajnyawalcya, 2. 126. Vide supra. C, 1. Sect. 8.§ 1. 
x MEKtr, 9. 189. Vide infra. Sect, 7,§ 5 V § Balam-bhatta. 
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before cited : “ To the nearest aapinda, the inheritance 
next belongs.”* Since those of the half blood are 
remote through the difference of the mothers. 

6. If there be.no uterine (or whole) brothers, 
those by different mothers inherit the estate. 

7. On failure of brothers also, their sons share the 
heritage in the order of the respective fathers. 

8. In case of competition between brothers and 
nephews, the nephews have no title to the succession : 
for their right of inheritance is declared to be on failure 
of brothers ( “both parents, brothers likewise, and 
their sons.” Sect. 1. § 2.f) 

9. However, when a brother has died leaving no 
male issue (her other nearer heir,J) and the estate 
has consequently devolved on his brothers indifferently, 
if any one of them die before a partition of their 
brother’s estate takes place, his sons do in that case 
acquire a title through their father : and it is fit, there- 


ANNOTATIONS. 

6. If there be no uterine (or whole) brother*, those by different mother's 
inherit. ] The author of the Vyarahara-mayutfh ./censures the preference here 
given to the brothers of the half blood before the nephews, being sons of bro¬ 
thers of the whole blood. 

7. Their sons share the heritage."] Including, say .Nanda Pandita and 
Balam-biiatta, the daughter's as well as the sons of brothers, and the sene and 
daughters of sisters. This consequently will comprehend all nephews and 
nieces. 

In the order of the respective fathers.] la their order as brothers of the 
whole blood, and of the half blood. Balam-bhatta. 

By analogy to the case of grandsons by different fathers ( Chap. 1. Sect. 

8. ) , the distribution of shares shall be made, through allotments to their 
respective fa h*rs, and not in their own right, whether there be one, two, 
or many sons r>f each brother. . Subod'hini, 

* Mxinr, 9. 187. Tide Sect. 3. § 3, 
t Subod’hini and Balam-bhaxta. \ Balam-biutta. 
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fore, that a share should he allotted to them, in their 
fathers’s right, at a subsequent distribution of the pro¬ 
perty between them and the surviving brothers. 


SUCTION V. 


Succession of kindred of the same family name : termed 
Gotraia, or gentiles. 

I , , v ♦- 

1. If there he not even brother’s sons, gentiles share 
the estate. Gentiles are the paternal grandmother and 
relations connected by funeral oblations of food and 
libations of water. 

2. In the first place the paternal grandmother 
takes the inheritance. The paternal grandmother’s 
succession immediately after the mother, was seemingly 
suggested by the text before cited, “ And, the mother 
also being dead, the father’s mother shall take the 
heritage no place, however, is found for her in the 
compact series of heirs from the father to the nephew : 
and that text (“ the father’s mother shall take the heri¬ 
tage”) is intended only to indicate her general compe- 


ANNOTATIONS. 

That is wrong: for the brethren had not a vested interest in their brother’* 
wealth before their* decease; property was only vested in the nephews by the 
owner’s demise. Baiam-bhatta. 

1. Gentiles « ] Gotrqja or persons belonging to the same general family 
(Gotra ) distinguished by a common name : these answer nearly to the 
Gentiles of the Homan law. 


* Sect. 1. § 7. 
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tency for inlieritanee. She must, therefore, of course 
succeed immediately after the nephew ; and thus there 
is no contradiction. 

8. On failure of the paternal grandmother, the (go- 
trajaJ kinsmen sprung from the same family with the 
deceased and (mpinda) connected by funeral oblations 
namely the paternal grandfather and the rest, inherit 
the estate. For kinsmen sprung from a different 
family, but connected by funeral oblations, are indicat¬ 
ed by the term cognate (Bandhu Sect. 6.) 

1. Here, on failure of the father’s descendants, the 
heirs are successively the paternal grandmother, the 
paternal grandfather, the uncles and their sons. 

5. On failure of the paternal grandfather’s line, the 
paternal great grandmother, the great grandfather, his 
sons and their issue, inherit. In this manner must be 
understood the succession of kindred belonging to the 
same general family and connected by funeral oblation. 


ANNOTATIONS. 

2. She must, therefore, of course succeed.'] Some copies of the Mitacshara 
read this passage differently. The variation is noticed m the commentary 
of Baxak-BHATTA, viz. ‘She succeeds, after the preceding claimants, 
if they be dead,’ uparitana-mritanantaram instead of utcarshe tut sutanantar- 
am. The commentary remarks, that the * preceding (uparitana) claimants' 1 2 3 * 5 
are the father and the rest down to the brother's son. 

3. On failure of the paternal grandmother... . the paternal grandfather.] 

Balam-bhatta insists, that the grandfather inherits before the grandmother, 
as the father before tho mother. See Section 3. 

5. In this manner must be understood the succession of kindred.] The SubocT- 
hini, commenting on the first words of the following section, carries the enu¬ 
meration a little further: viz. 1 the paternal great grandfather's mother, great 
grandfather's father, great godfather's brothers and their sons. The pa¬ 
ternal great grandfather’s grandmother, great grandfather’s grandfather, 
great grandfather's uncles and their sons. The same analogy holds in the suc¬ 
cession of kindred connected by a common libation of water.' 
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^ 6. If there be none such, the succession devolves on 
kindred connected by libations of water : and they 
must be understood to reach to seven degrees beyond 
the kindred connected by funeral oblations of food : or 
else, as far as the limits of knowledge as to birth and 
name extend. Accordingly Vrihat-Mmv says “ The 
relation of the sapindas, or kindred connected by the 
funeral oblation, ceases with the seventh person: and 
t hat of samanodacas, or those connectd by a common 
libation of water, extend to the fourteenth degree ; or as 


. ANNOTATIONS. 

the scholiast of V isHNi7,'who is also one of the commentators of the Mitac- 
shorn, states otherwise the succession of the near and distant kindred, in ex¬ 
pounding the passage of Visn no “ if no brother’s son exist, it,passes to kinsmen 
(handhu;) in their default, it devolves on relations (sacuhja):”* where Baiam- 
shatta, on the authority of a reading found in'tho Madana-ralna, proposes to 
transpose the terms hand’hu and saculya; fer the purpose of reconciling Visnmr 
witli Ya.tnta.walcya, by interpreting saculya in tho sense of gotraja or kinsmen 
sprung from tho same family. Nanda Pandit a, preserving the common read¬ 
ing, says ‘kinsmen (handhu) are sapindas: and these may belong to the same 
general family or not. First those of the samo general family (sogotra) are heirs. 
They arc three, the father, paternal grandfather, and great grandfather; as also 
three descendants of each. The order is this : In the father’s line, on failure of 
the brother's son, the brother’s son’s son is heir. In default of him, the paternal 
grandfather, his son and grandson. Failing these, the paternal great grand¬ 
father, his son and grandson. In this manner tho succession passes-to tho fourth ■ 
degree inclusive; and not to tho fifth : for the toxt expresses. “ The fifth has 
no concern with the funeral oblations"! The daughters of the father and other 
ancestors mnst be admitted, like the daughters of the man himself, and for 
tho same reason. < On failure of the father’a kindred connected by funeral obla¬ 
tions, the mother’s kindred aro heirs: namely the maternal grandfather, the 
maternal uncle and his son ; and so forth. In default of theso, % successors 
are the mother’s sister, her spn and the rest/ 


4 Vishnu, 17. 10._21. 

t Menu, 9. 186. 
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some affirm, it reaches as far . as the memory of birth 
and name extends. This is signified by gotra or the 
relation of family name.”* 


ANNOTATIONS. 

The commentator takes occasion to censure an interpretation, which corres¬ 
ponds with that of the Mitac&hara as delivered in the following section 
( S. 6, § 1. ) ; and according to which the cognate kindred of the min 
himself, of his father and of his mother are the sons of his father’s sister 
and so forth : because it would follow, that the father’s sisters son 
and the rest would inherit, although the man’s own sister and sister’s sons 
were living. EalaM-bhatxa, however, repels this objection by the remark, 
that the sister and sister’s sons have been already noticed as next in succession 
to the brother and brother’s sons: which is indeed Nanda. Pandita’s own 
doctrine. 

He adds, ‘ after the heirs abovementioued, the saculya or distant kinsman is 
entitled to the succession: meaning a relation in the fifth or other remoter 

degree.’ 

This whole order of succession, it may be observed, differs materially from 
that which is taught in the text of the Mitacshara. On the other hand, the 
author of the Viramitrodaya has exactly followed the Mitacshara ; and so lias 
Camalacaua ; and it is also confirmed by Mau’ha va Achakya, in the Vyava - 
hard Mad'ham, as well as by the Smriti-chandrica . 

But the author of the Vyavahara-myuc'ha contends for a different series 
of heirs after the brother’s son : 4 1st the paternal grandmother ; 2d the sister ; 
3d the paternal grandfather and the brother of the half blood, as equally 
rioar of kin; 4th the paternal great grandfather, the paternal uncle and 
the son of a.bibther of the half blood, sharing together as in the same degree 
of affinity.’ Ho has not pursued the enumeration further; and the principle 
stated by him, nearness of kin, does not clearly indicate the rule of con¬ 
tinuation of this series. 

* The first part of this passage occurs in Menu’s institutes. 0 . 60. The 
remainder of the text differs. 
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SECTION VI 




On the succession of'cognate kindred, Bandhu. 


1. On failure of gentiles, the cognates arc heirs. 
Cognates are of three kinds; related to the person 
himself, to his father, or to his mother: as is de¬ 
clared by the following text. “ The sons of his own 
father’s sister, the sons of his own mother’s sister, 
and the sons of his own maternal uncle, must be con¬ 
sidered as his own cognate kindred. The sons of his 
father’s paternal aunt, tire sons of his father’s maternal 
aunt, and the sons of his father’s maternal uncle, must 
be deemed his father’s cognate kindred. The sons of 
his mother’s paternal aunt, the sons of his mother’s 
maternal aunt, and the sons of his mother’s maternal 
uncle, must be reckoned mother’s cognate. ” * 


ANNOTATIONS. 


1. The cognates ave heirs. ] Baud' hu, cognate or distant kin, . corres¬ 
ponding nearly to tho Cognati of the Homan law. 

Cognates are of three kinds. ] Balam-bitatta notices a variation in 
the reading, handhavah for hand'hamh. It produces no essential difference 
in the interpretation. 

Mela ted to tint person lu ms elf or to his mother. ] Apababca, as remarked 
by Camalacaba, disallows the two last classes of cognate kindred, as having 
no concern with inheritance; and restricts the terra band’hu , in the text, to 
the kindred of the owner himsoLl The author of tho Vyarahara-mayucha 
confutes that restriction. 


f The text is see mi ugly ascribed by the commentator Baiam-bhatta to 
J ndd'ha Satatata. But it is quoted in the Vgavahctr<x-Mad'hctva as a text 
of Battdhvyana, 









2. Here, by reason of near affinity, the cognate 
kindred of the deceased himself, are his successors in 
the first instance : on failure of them, his father’s cog¬ 
nate kindred : or, if there be none, his mother’s cognate 
kindred. This must be understood to be the order of 
succession here intended. 


SECTION VII. 


On the succession of strangers upon failure of the 

kindred. 


1. If there be no relations of the deceased, the pre¬ 
ceptor, or, on failure of him, the pupil, inherits, by the 
text of A PA ST AMU a. £: If there be no male issue, the 
nearest kinsman inherits : or, in default of kindred, the 
preceptor; or failing him, the disciple.” 

2. If there be no pupil, the fellow student is the 
successor. He, who received his investiture, or instruc¬ 
tion in reading or in the know] dge of the sense of 
scripture, from the same preceptor, is a fellow student. 

3. If there be no fellow students, some learned and 
venerable priest should take the property of a Brah¬ 
mana. under the text of Gautama : “ Venerable- priests 
should share the wealth of a Brahmana, who leaves no 
issue.’’* 

i. Eov want of such successors, any Brahmana 
may be the heir. So Menu declares : “ On failure of all 



ANNOTATIONS. 


2. This mtM he understood to be the order of succession.] See a note at, the" 
vIokc of thr la&t .Action. 

* GAtrrAMA. 28. 39. 

Q 
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those, the lawful heirs are such Brahnianas, as have 
read the three Vedas , as are pure in body and mind, as 
have subdued their passions. Thus virtue is not lost.”* 

5. Never shall a king take the wealth of a priest: 
for the text of Menu forbids it: “ The property of a 
Brahmana shall never be taken by the king : this is a 
fixed law.”t It, is also declared by Nabeda “ If there 
be no heir of a Brahmana’s wealth, on his demise, it must 
be given to a Brahmana. Otherwise the king is taint¬ 
ed with sin.”J 

6. But the king, and not a priest, may take the 
estate of a Cshairiya or other person of an inferior 
tribe, on failure of heirs down to the fellow student. So 
Menu ordains ; “ But the wealth of the other classes, 
on failure of all [heirs,] the king may take.”|| 


SECTION VIII. 


On succession to the property of a hermit or of an ascetic. 


1. It has been declared, that sons and grandsons 
f or great grandsons§] take the heritage; or, on 
failure of them, the widow or other successors. 
The author now propounds an exception to both those 
laws : “ The heirs of a hermit, of an ascetic, and of 
a professed student, are, in their order, the preceptor, 
the virtuous pupil, and the spiritual brother and asso¬ 
ciate in holiness.”^* 


ANNOTATIONS. 


1. “ A virtuous pupil”] The condition, that ho he virtuous is intended 

generally. Hence the preceptor end the fellow hermit are successors in 

* Menu, 9. 188. f Menu, 9.189, j Not found in the institutes of Naeeda 
ft Menu, 9. 189. § BihJJW^BHAtrxA, if Yajn yawalcxa, 2. 138, 
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The heirs to the property of a hermit, of an asce¬ 
tic, and of a student in theology, are in order, (that 
is, in the inverse order, ) the preceptor, a virtuous 
pupil, and a spiritual brother belonging to the same 
hermitage. 

3. The student (brahmechan) must be a professed or 
perpetual one: for the mother and the rest of the na¬ 
tural heirs take the property of a temporary student; 
and the preceptor is declared to be heir to a professed 
student as an exception, [to the claim of the mother and 
the rest.*J 

4. A virtuous pupil takes the property of a yati or 
ascetic. The virtuous pupil, again, is one who is 
assiduous in the study of theology, in retaining the holy 
science, and in practising its ordinances. For a person, 
whose conduct is bad, is unworthy of the inheritance, 
were he even the preceptor or [standing in] any other 
[venerable relation. ] 

5. A spiritual brother and associate in holiness takes 
the goods of a hermit (vctnaprosL' ha.) A spiritual brothers 
is one who is engaged as a brotherly companion [having 
consented to become so.f] An associate in holiness is 
one appertaining to the same hermitage. Being a spiri- 


A N N OT A.TION S. 

their respective cases, provided their conduct he uillsxceptionable. With 
a view to this, Yajnvawalcya has placed the words “ virtuous pupil’ is 
the lniddl of the text, to indicate the connexion of the epithet with 
the preceding and following terms. Svbod'hini &e. 

4. A yati or uscrik\] The term ‘ ascetic’ is in this translation used for the 
yati or sannyati ; and ‘ hermit ’ 1 or anchoret ’ for the t anaprast'ha. In former 
translations, as in the version of Menu by Sir William. Joses, the two last 
terms were applied severally to the two orders of devotion. 


* SuboiVhini. 
f Subotfkini. 
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tual companion, and belonging to the same hermitage, 
he is a spiritual brother associate in holiness. 

6. But, on failure of these (namely the preceptor and 
the rest,) any one associated in holiness takes the goods ; 
even, though sons and other natural heirs exist. 

■ 7. Are not those, who have entered into a religious 
profession, unconcerned with hereditable property ? 
since Yasisht’ha declares, “ They, who have entered 
into another order,are debarred from shares.”* How then 
can there be a partition of their property ? Nor has a 
professed student a right to his own acquired weaith : 
for the acceptance of presents, and other means of acqui- 
) sifcion, [as officiating at sacrifices and so fortli,t] are 
forbidden to him. And, since Gautama ordains, that 
“ A mendicant shall have no hoard The mendicant 
also can have no effects by himself acquired. 

8. The answer is, a hermit may have property : for 
the text [of Yajnyawalcya] expresses “The hermit 
may make a hoard of things sufficient for a day, a 
month, six months, or a year; and, in the month of 
Astoina , he should abandon | the residue of] what has 
been collected.” !| The ascetic too has clothes, books 
and other requisite articles: for a passage [of the 
Vedd§\ directs, that “ he should wear clothes to cover 
his privy partsand a text [of law^f ] prescribes, that 
“ he should take the requisites for his austerities and 
his sandals.” The professed student likewise has clothes 
to cover his body; and lie possesses also other effects. 

9. It was therefore proper to explain the partition 
or inheritance of such property. 


* Vasisht’ha, 17. 43. Vide infra Sect. 10. § 3. t Bai.am-bhaxta. 


t Gautama. 3 6. 
§ Balam-bhatta. 


!| Yajxyawalcya, 3. 47. See Menu, 6.- Id. 
V Balam-biiatta. 
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On the re-union of kinsmen after partition. 


1. The author next propounds an exception to the 
maxim, that the wife and certain other heirs succeed to 
the estate of one who dies leaving no male issue. “ A 
re-united [brotherJ shall keep the share of his re-united 
[co-heir,] who is deceased; or shall deliver it to [a son 
subsequently] born.”* 

2. Effects, which had been divided and which are 
again mixed together, are termed re-united. He, to 
whom such appertain, is a reunited parcener. 

3. That cannot take place with any person indiff¬ 
erently ; but only with a father, a brother, or a pater¬ 
nal uncle : as Vrihaspati declares. “ He, who, being 
once separated, dwells again through affection with his 
father, brother, or paternal uncle, is termed re-united.’’ 

1. The share or allotment of such a re-united parcen¬ 
er deceased, must be delivered by the surviving re-united 
parcener, to a son subsequently born, in the case 
where the widow’s pregnancy was unknown at the 
time of the distribution. Or, on failure pf male issue, 
he, and not the widow, nor any other heirs, shall take 
the inheritance. 


ANNOTATIONS. 


4. Or, on failure of male issue, he , and not the widow sha ll take the 

inheritance J The singular number is here indeterminate. Therefore, if 
there be two or more re-united parceners, they shall divide the estate. A 
maintenance must be allowed to the widow. Balam-bhatta. 


f YAJNrAWAi.es a, 2. 139. 
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The author states an exception, to the rule, that 
a re-united brother shall keep the share of his re-united 
co-heir: “ But an uterine [or whole] brother shall thus 

retain or deliver the allotment of his uterine relation.* 

6. The words “ re-unitedb rother” and “ re-united 
co-heir” are understood. Hence the construction, as in 
the preceding part of the text, is this : The allotment 
of a re-united brother of the whole blood, who is deceas¬ 
ed, shall be delivered, by the surviving re-united bro¬ 
ther of the whole blood, to a son born subsequently,. 
But, on failure of such issue, he shall retain it. Thus, 
if there be brothers of the whole blood and half blood, 
an uterine [or whole] brother, being re-united parcener, 
not a half brother who is so, takes the estate of the 
re united uterine brother. This is an exception to what 
had been before said (§ I.) 

7. Next, in answer to the inquiry, who shall take 
the succession when a re-united parcener dies leaving 
no male issue, and there exists a whole brother not 
re-united, as well as a half brother who was associated 
with the deceased ? the author delivers a reason why 
both shall take and divide the estate. “ A half brother 
being again associated, may take the succession, not 
a half brother though not re-united : but one, united 
[by blood, though not by coparcenery,] may obtain 
the property ; and not [exclusively] the son of a differ¬ 
ent mother.”! 


ANNOTATIONS. 

6. A .ton born subsequentli/.'] The widow’s pregnancy not having been 
apparent at the timo of the partition. 

7, “ A half brother t being again associated ] 'the text admits of 

different interpretations "besides variations in the reading. See Jimvta- 
vah ana, C. 11. Sect. 5* § 18,-14. ; ! 


* Yajnyawalcya, 2. 139. 
t Yajnyawalcya, 2, 140. 
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8. A half brother, (meaning- one born of a rival 
.ile,) being a reunited parcener, takes the estate; but 
a half brother, who was not re-united, does not obtain 
the goods. Thus, by the direct provisions of the text, 
and by the exception, reunion is shown to be a reason 
for a half brother’s succession. 

.9. The term “ not re-united” is connected also with 
what follows : and hence, even one who was not again 
associated, may take the effects of a deceased reunited 
parcener. Who is*he? The author replies: “ one united 
that is, one united by the indentity of tho womb [in 
which he was conceived;] in other words, an uterine 
or whole brother. It is thus declared, that relation by 
the whole blood is a reason for the succession of the 
brother, though not re-united in eoparcenory. 

10. The term “ united” likewise is connected with 
what follow’s: arid here it signifies re-united [as a co¬ 
parcener.] The words “not the son of a different mother” 
must be interpreted by supplying the affirmative parti¬ 
cle (eva) understood. Though he be a reunited parcen¬ 
er, yet, being issue of a different mother, lie shall not 
exclusively take the estate of his associated coheir. 

11. Thus by the occurrence of the word “ though” 
(apt) in one sentence (“ though not re-united” &c. § 7.) 


annotations. 


9, The term “not re-unitsd ” is connected also with what follows.] It is 
connected with both phrases, like a crow looking two ways at once. Hence 
it constitutes, with what follows, another sentence. SubocThin?. 

One united by the indentity of the womb.] In like manner, a father, 
though not re-united with the family, shall take a share of the property of 
his son ; and a son, though not re-united, shall receive a share of the estate 
of his father, from a re-united ^parcener. This, according to the author of 
the Suboct'hini, is implied : the Veda describing the wife as becoming a mother 
to her husband, who is identified with his offspring. But Baeam-bh vir* 
does not allow the inference. 





and by the denial implied in the restrictive affirnmtioi 
(eva ‘‘exclusively/’) understood in the other, (“one 
united may take the property, and not exclmively the 
son of a different mother;”) it is shown, that a whole 
brother not re-united, and a half brother being re-united, 
shall take and share the estate : for the reasons of both 
rights may subsist at the same instant. 

12. This is made clear by Menu, who, after premis¬ 
ing partition among re-united parceners (“ If brethren, 
once divided and living again together as parceners, 
make a second partition ;”*) declares “ should the 
eldest or youngest of several brothers be deprived of his 
allotment at the distribution, or should any one of 
them die, his share shall not be lost; but Ins uterine 
brothers and sisters, and such brothers as were re-united 
after a separation, shall assemble together and divide 
his share equally. ” f 

13. Among re-united brothers, if the eldest, the 
youngest or the middlemost, at the delivery of shares, 
(for the indeclinable termination of the word denotes 
any case;) that is, at the time of making a partition, 
lose, or forfeit his share by his entrance into another 
order [that of a hermit or ascetic.^] or by the guilt of 
sacrilege, or by any other disqualification; or if he be 
dead; his allotment does not lapse, hut shall he set 
apart. The meaning is, that the re-united parceners 
shall not exclusively take it. The author states the 
appropriation of the share so reserved: “ His uterine 
brothers and sisters &c.” (§ 12.) Brothers of the whole 


ANNOTATIONS. 

11 . fhe reason* of both rights may subsist at the same instant.] The 
reunion of the half brother in family partnership, and the whole brother’* 
relation by blood. Balam-bhatta. 

* Menu, 0. 210 *. f Menu, 9. 211 .— 212 . 

t Balam-bhatta. 
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blood, or by the same mother, though not re-united, 
share that allotment so set apart. Even though they 
had gone to a different country, still, returning thence 
and assembling together, they share it; and that 
“ equallynot by a distribution of greater and less 
shares. Brothers of the half blood, who were re-united 
after separation, and sisters by the same mother, like¬ 
wise participate. They inherit the estate and divide it 
in equal shares. 


SECTION X. 


On exclusion from inheritance. 


I. The author states an exception to what has been 
said by him respecting the succession of the son, the 
widow and other heirs, as well as the re-united parcener. 
“ An impotent person, an outcast, and his issue, one 
lame, a madman, an idiot, a blind man, and a person 
afflicted with an incurable disease, as well as others 
[similarly disqualified,] must be maintained; excluding 
them, however, from participation.”* 


ANNOTATIONS. 

13. They inherit the estate and divide it in equal shares.'] Tills supposes 
the brothers of the half blood to belong to the same tribe. But, if they are of 
different tribes, tbe shares are four, three, two or one, in the order of the 
classes; since there is no reason for restricting that rule of distribution. 
Baeam-bhatta. 

1. “An impotent person, an outcast and his issue”] The initial 
words are transposed by J imuta-v \ iiana . O. 6. § 10. 

* Yunyawatxya, 2. 141. 

R ' 
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2. “An impotent person,” one of the third gender 
(or neuter sex.) “An outcast;” one guilty of sacri¬ 
lege or other heinous crime. “His issue;” the offspring 
of an outcast. “Lame;” deprived of the use of his 
feet. “A madman;” affected by any of the various 
sorts of insanity proceeding from air, bile, or phlegm, 
from delirium, or from planetary influence. Am 
idiot;” a person deprived of the internal faculty: 
meaning one incapable of discriminating right from 
wrong. “Blinddestitute of the visual organ. 
“ Afflicted with an incurable disease ;” affected by an ir¬ 
remediable distemper, such as marasmus or the like. 

3. Under the term “ others” are comprehended one 
who has entered into an order of devotion, an enemy to 
his father, a sinner in an inferior degree, and a person 
deaf, dumb, or wanting any organ. Thus "Vasisht’ha. 
says, “They, who hare entered Into another order are 
debarred from shares,”* Naked a also declares, “An 
enemy to his father, an outcast, an impotent person, 
and one who is addicted to vice, take no shares of the 
inheritance even though they he legi timate: much less, if 
they he sons of the wife by an appointed kinsman, t 
Menu likewise ordains, “ Impotent persons and outcasts 
are excluded from a share of the heritage ; and so are 
persons born blind and deaf, as well as mad men, idiots, 


annotation?. 

a J n impotent person”) Whether naturally so, or by castration. 
Balam-bhatta. 

The offspring of an outcast.) Of one who has not performed the roquisit 
penance and expiation. BalaM-bhatta. 

3 . 4 They, who have entered into another order.) Into one of devotion. 

The orders of devotion aro, 1st, that of the professed or perpetual student; 
2d, that of the hermit; 3d/ the last order or that of the ascetic. Balam- 
jbhatta. 

* YabisBt’ha, 17. 43. t Nakeda, 13. 21, 
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the dumb, and those who have lost a sense [or a 
limb.”*] 

4. Those who have lost a sense or a limb.] Any per¬ 
son, who is deprived of an organ [of sense or action] by 
disease or other cau.se, is said to have lost that sense or 
limb. 


5. These persons (the impotent man and the rest) are 
excluded from participation. They do not share the 
estate. They must be supported by an allowance of 
food and raiment only : and the penalty of degradation 
is incurred, if they be not maintained. Eor Menu says 
“ But it is fit, that a wise man should give all of them 
food and raiment without stint to the best of his power: 
for he who gives it not, shall he deemed an outcast.”f 

Without stint” signifies ‘ for life.’ 

6. They are debarred of their shares, if their dis¬ 
qualification arose before the division of the property. 
But one, already separated from his coheirs, is not de¬ 
prived of his allotment. 

7. If the defect bo removed by medicaments or 
other means [as penance and atonement]:] at a period 
subsequent to partition, the right of participation takes 
effect, by analogy [to the case of a son born after 
separation.] “ When the sons have been separated, one, 



ANNOTATIONS. 


5, “ A wise man should give all of them food and raiment ”’] Other 
authorities (as Dev ala and Baih>’hayan a) except the outcast and his 
offspring. That exception not being here made, it is to be inferred, that one, 
who«e offence may be expiated and who is disposed to perform the enjoined 
penance, should be maintained; not one whose crime is inexpiable. Balaai 
BHATTA. 

6. If their disqualification arose before the division of the property.] The 
disqualification o{ the outcast and the rest who arc not excluded for natural 
defects, B ala m-bratta . 


* Menu, 9. 201, f Menu, 9. 202. \ Balam-bhaxta, 
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who is afterwards born of a woman equal in class, shares 
the distribution/’* 

8. The masculine gender is not here used restric- 
lively in speaking of an outcast and the rest. It must 
be therefore understood, that the wife, the daughter, 
the mother, or any other female, being disqualified 
for any of the defects which have been speified, is 
likewise excluded from participation. 

9. The disinherison of the persons above described 
seeming to imply disinherison of their sons, the author 
adds : “ But their sons, whether legitimate, or the off¬ 
spring of the wife by a kinsman, are entitled to allot¬ 
ments, if free from similar defects.” J 

10. The sons of these persons, whether they be le¬ 
gitimate offspring or issue of the wife, are entitled to 
allotments, or are rightful partakers of shares; pro¬ 
vided they be faultless or free from defects which should 
bar their participation, such as impotency and the like. 

11. Of these ("two descriptions of offspring! j the 
impotent man may have that termed issuo of the wife ; 
the rest may have legitimate progeny likewise. The 
specific mention of “ legitimate” issue and “ offspring 
of the wife” is intended to forbid the adoption of other 
sons. 

12. The author delivers a special rule concerning 
the daughters of disqualified persons : “Their daugh¬ 
ters must be maintained likewise, until they are pro¬ 
vided with husbands. ”§ 

13. Their daughters, or thp female children of such 
persons, must he supported, until they be disposed of 
in marriage. Under the suggestion of the words “like¬ 
wise,” the expenses of their nuptials must be also 
defrayed. 

14. The author adds a distinct maxim respecting 
the wives of disqualified persons: “Their childless 

* Yajavawalcxa, 2. 323. Vide supra. G. 1. Sect 6. § J. 

f Yajnta'vfaxcta, 2. 142. J Balam-bhatta. § YAjjmwAMJTa, 2. 142. 
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wives, conducting themselves aright, must be supported; 
hut such, as are unchaste, should be expelled : and so 
indeed should those, who are perverse.”* 

15. The wives of these persons, being destitute of 
male issue, and being correct in their conduct, or behav¬ 
ing virtuously, must be supported or maintained. But, 
if unchaste they must be expelled; and so may those, 
who are perverse. These last may indeed be expelled : 
hut they must be supported, provided they be not 
unchaste. For a maintenance must not be refused 
solely on account of perverseness. 


SECT I O N XI. 


On the separate property of a teaman . 


1. After briefly propounding the division of wealth 
left by the husband and wife, (“ Let sons divide equally 
both the effects and the debts, after the demise of their 
two parents,”!) the partition of a man’s goods has been 
described at large. The author, now intending to ex¬ 
plain fully the distribution of a woman’s property, 
begins by setting forth the nature of it : “What was 
given to a woman by the father, the mother, the hus¬ 
band, or a brother, or received by her at the nuptial 
fibre, or presented to her on her husband’s marriage to 
another wife, as also any other separate acquisition, 
is denominated a woman’s property. 


ANNOTATIONS. 

1. As also any other separate acquisition*] In Jimctta-vahana’a quota¬ 
tion of the text, (C. 4. Sect 1. § 13.) the conjunctive and pleonastic 


* Yajnyawalcya, 2. 143. 

t Yajnyawalcya, 2. 118. Vide Supra. C. 1 . Sect 3, § 1 . 
} YajnyaWAlcya, 2. 144. 









2. That, which was given, by the father, by the mo¬ 
ther, by the husband, or by a brother; and that, which 
was presented (to the bride) by the maternal uncles 
and vest (as paternal uncles, maternal aunts, &c.*) at the 
time of the wedding, before the nuptial fire; and a gift 
on a second marriage, or gratuity on account of super- 
session, as will be subsequently explained, (“ To a wo¬ 
man whose husband marries a second wife, let him 
give an equal sum as a compensation for the superses¬ 
sion.’’ § 34.) and also property which she may have 
acquired by inheritance, purchase, partition, seizure or 
finding,! are denominated by Menu and the rest 
‘ woman’s property.’ 

8. The term (woman’s property) conforms, in its 
import, with its etymology, and is not technical: for, if 
the literal sense be admissible, a technical acceptation 
is improper. 

4. The enumeration of six sorts of woman’s proper¬ 
ty by Menu (“ what was given before the nuptial fire, 
what was presented in the bridal procession, what has 


ANNOTATIONS. 

particles chaiva ( cha-eva ) are here substituted for the suppletory term adya. 
That reading is censured by Balam-bhatta, 

2. Before the nuptial fires Near it. Subod 1 him. 

On account ofi supersession .] Supersession is the contracting of a second 
marriage through the influence of passion, while a first wife lives, who was 
married to fulfil religious obligations. Subod'him. 

Property which she may have acquired by inheritance.'] The commentator 
Balam-bhatta, defends his author against the writers of the eastern school 
(Jimttta-vahana &c.) on this point. Wealth, devolving on a woman by 
inheritance, is not olassed by the authorities of that school with * woman’s 
property.’ See Jimuta-yahana, 0. 4.11. Sect 1. § 8. 

3. The term 1 ico man’sproperty' is not techhinal.~\ That is contrary to the 
« doctrine of Jimuta-vahana, 0. 4. 

* Balam-bhatta. t Vide C. 1. Sect. 1, § 8. 






been bestowed in token of affection or respect, and 
what has been received by her from her brother, her 
mother, or her father are denominated the six-fold pro¬ 
perty of a woman ;*) is intended, not as a restriction 
of a greater number, but as a denial of a less. 

5. Definitions of presents given before the nuptial 
tire and so forth have been delivered by Catyayana : 
“ What is given to women at the time of their mar¬ 
riage, near the nuptial fire, is celebrated by the wise as 
woman’s property bestowed before the nuptial fire. That, 
again, which a woman receives while she is conducted 
from her father’s house (to her husband’s dwelling,) is- 
instanced as the property of a woman, under the name of 
gift; presented in the bridal procession. Whatever has 
been given to her through affection by her mother-in-law 
or by her father-in-law, or lias been offered to her as a 
token of respect, is denominated an affectionate present. 


ANNOTATIONS. 

4 . Bestowed in token of affection or respect'' This passage is read 
differently in the Itetnacara and by Jimttta-vahana (C. 4 . Sect, 1. § 4 .) 
It is here translated conformably with Balam-mtatta’s interpretation ground¬ 
ed on the subsequent text of Catyayana (§ 5.) ; Where two reasons of an 
affectionate gift are stated : one, simple affection ; the other, respect shown by 
an obeisance at the woman’s feet. 

5. u From her father's house The Itetnacara and Chintamani read 

from the parental abode.’’ See Jimxjta-vahana, C. 4 . Sect 1. § 6. 

u Offered to her as a token of respect Given to her at the time of 
making an obeisance at her feet. Smriti-chandrica. 

u Denominated an affectionate present .”] This reading is followed in 
the Smriti-chandrica, Viramitrodaya #c.. But the Itetnacara, Chintamani, 
and Vivada-chandra read 1 denominated an acquisition through loveliness 
lacanyarjitam instead of priti-dattam. 

lt From her brother or from> her parents”'] The Culpataru reads t( from 
her husband.” See Jimuta-vahana, C. 4 . Sect. 2. § 21. 

# aMenv, 9. 194. 

1-,, . t 







That which is received by a married woman or by a 
maiden, in the house of her husband or of her father, 
from her brother or from her parents, is termed a kind 

gift.” 

6. Besides (the author says,) “That which has been 
given to her by her kindred; as well as her fee or 
gratuity, or any thing bestowed after marriage.”' 
What is given to a damsel by her kindred ; by the re¬ 
lations of her mother, or those of her father. The 
gratuity, for the receipt of which a girl is given in 
marriage. What is bestowed or given after marriage, 
‘or subsequently to the nuptials. 

7. It is said by Catvayana, “What has been re¬ 
ceived by a woman from the family of her husband at 
a time posterior to her marriage, is called a gift subse- 
quent ; and so is that, which is similarly received 
from the family of her father.” It is celebrated as 
woman’s property : for this passage is connected with 
that which had gone before. (§5.) 

8. A woman’s property has been thus described. 
The author next propounds the distribution of it : 
“ Her kinsmen take it, if she die without issue.”! 

9. If a woman die “ without issuethat is, leaving 
no progeny; in other words, having no daughter nor 


ANNOTATIONS. 




“ Termed a kind gift”] So the commentary of [Balam-bhatta. explains 
saudayica, as bearing the same sense with its etymon sudaya. He censures 
the interpretation which Jimuta-vahana has given (C. 4. Seot. 1. § 22.) 

6. The gratuity , for the receipt of which a girl is given in marriage.] This 
relates to a marriage in the form termed Asura or the like. Balim-bhATEa. 

7 . “ Similarly received from the family of her father.] The Hetnacara 
reads i from her own family;* Jimuta-vahana, ‘from the family of her 
kindred.’ See Jimuta-yahana, 0 . 4 . Seot. 1. § 2. 


* YaJNTAWALCYA, 2. 145. 
+ Yajnyawalcva, 2. 14o. 





ON INHERITANCE. M 

daughter’s daughter nor daughter’s son, nor son, nor 
son’s son ; the woman’s property, as above described, 
shall be taken by her kinsmen; namely her husband 
and the rest, as will be (forthwith") explained. 

10. The kinsmen have been declared generally to 
he competent to succeed to a woman’s property. The 
author now distinguishes different heirs according 
to the diversity of the marriage corcmonies. “The 
property of a childless woman, married in the form 
denominated Brahma, or in any o(: the four (ifnblam- 
ed modes of marriage,) goes to her husband: but,, if 
she leave progeny, it will go to her (daughter’s) 
daughters: and, in other forms -pf marriage (as the 
Asura &c.) it goes to her father (mid mother, on failure 
of her own issue.” !) 

11. Of a woman dying without issuo as before stated, 
and who had become a wife by any of the four modes 
of marriage denominated Brahma, Dahva, Arsha and 
Prajcpalya, the ( whole*) property, as before described, 
belongs in the first place to her husband. Oh failure 
of him, it goes to liis nearest kinsmen (sap 'mdas) allied 
by funeral oblations. But, in the other forms of 
marriage called Asura, OamVharba, Racshasa and 
Paisacha ; the property of. a childless woman goes to 
her parents, that is, to her father and mother* The 
succession devolves first (and the reason^ has been 
before explained,§) on the mother, who is virtually 
exhibited (first) in the elliptical pilrigami implying 
‘goes (gach’hati to'both parents (pitarm;) that is. 


ANNOTATIONS. 

11. Ihjinu xaitlmd mat as before ttaUd.} Without any of flic fire 
descendants abovemcntiom-,1 (§ 0.) ISit.vsc-bhatta. 

» fi.ti.AN-nn.vm. t Yajn'va'vauv.i, 2. 1W. 

| B.H.AM-JH11TTA. , > Scefc 3. 

S 











THE MITAOSHABA. 


CHAP. 


<§L 


of 


to tlio mother and to the father/ On failure 
them, their next of kin take the succession. 

12. - In all forms of marriage, if the woman 
progenythat is, if she have issue; her property de¬ 
volves on her daughters. In this place, hy the term 
“daughters,” granddaughters are signified; for the im¬ 
mediate female descendants are expressly mentioned in 
a preceding passage: “ the daughters share the residue 
of their mother’s property, after payment of her debts/’* 

13. Hence, if the mother be dead, daughters take 
her property hr the first, instance : and here, in the 
case of competition between married and maiden 
daughters the unmarried take the succession; hut, on 
failure of them, the married daughter: and here again, 
in the case of competition between such as are provid¬ 
ed and those wlro are endowed, the unendowed take the 
succession first; hut, on failure of them, those who are 
endowed. Thus Gautama says “A woman’s property 
goes to her daughters unmarried, or unprovided,”f ‘or 
provided,’ as is implied by the conjunctive particle in 
the text. “Unprovided’ are such as are destitute of 
wealth or without issue. 

14. But this ( rule,' for the daughter’s succession to 
the mother’s goods, $) is exclusive of the fee or gratuity. 
For that goes to brothers of the whole blood, conform¬ 
ably with the text of Gautama: “The sister’s fee be¬ 
longs to the uterine brothers: after (the death of) the 
mother. ”§ 


ANNOTATIONS. 

12. In alt Jams *>f marriage.] Several variations in the reading of this 
passage are noticed by Balam-biiatta : as mneahv apt, or wneshjc era, or 
ectreeshu, There is only a shade of difference in the interpretation. 

14. “ After the death of the mother T'] This version is according to the 

*- Yajn v mvalcva, 2. .118 Vide supra. C. 1. Sect. 3, § 8. 
t Gautajja, 28. 22. Vide supra* C. 1. Sect. 3. §11. 

I Jt.VLAM-MHATTA. § GAUTAMA, 28. 23. 
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of all daughters, the granddaughters 
in the female line take the succession under this text: 
“ if she leave progeny, it goes to her [daughter’s ] 
daughters.”* 

10. If there he a multitude of these [granddaugh¬ 
ters f] children of different mothers, and unequal in 
number, shares should he allotted to them through their 
mothers, as directed by Gautama : “ Or the partition 
mav he according to the mothers: and a particular 
distribution may be made in the respective sots.”! 

17. But if there be daughters as well as daughter’s 
daughters, a trifle only is to be given to the granddaugh¬ 
ters. So Menu declares : “ Even to the daughters of 
those (laughters, something should he given, as may 
bo flt, from the assets of their maternal grandmother, 
on the score of natural affection.”§ 

18. On failure also of daughter’s daughters, the 
daughter’s sons are entitled to the succession, thus 


ANNOTATIONS. 

intciqtrotafpn given in the SuMhini; which agrees with that of the scholi- 
astof Gautama, the Culpalaru and other authorities. Out the text is read 
and explained differently by Jimuta-vahana, (C. 4 . Sect. 3 . -5 27 .) 

B(T.am-bhatta understands by the terra ‘mother, in (liis place, the 
woman herself, or in short the sister, after whoso death her fee or nuptial 
gratuity goes to her brothers. 

n 16 . Children of different mothers, •and unequal in number.'] Where the 
daughters were numerous, but arc not living: and tlioir female children aro 
unequal in number, one having left a single daughter; another, two; and a 
third, three; how shall the maternal grandmother’s property bo distributed 
among her granddaughters ? Having put this question, the author reminds the 
readers of the mode of distribution of a paternal grandfather’s estate among 
his grandsons. (C. 1 . Sect. A). Suhod'hlni. 


* Vide § 10. A 12. t Balam-miatta. 

J Gautama, 28. 15. § Menu, 0. 193. 







. ™ THE MITACSIIA It A. chap. 

Na.kki)a says, “ Let daughters divide their mother’s 
wealth ; or, on failure of daughters, their male issue.”* 
For the pronoun refers to the contiguous term 
“ daughters.” # 

19. If there be no grandsons In the female line, 
sons take the property : for it has been already declar¬ 
ed, “ the [male] issue succeeds in their default.”t 
Menu likewise shows the right of sons, as well as of 
daughters, to their mother’s effects : “When the mother 
is dead, let all the uterine brothers and the uterine 
sisters equally divide the maternal estate.”! 

20. c All the uterine brothers should divide the 
maternal estate equally : and so should sisters by the 
same mothers.’ Such, is the construction: and the 
meaning is, not that ‘ brothers and sisters share to¬ 
gether for reciprocation is not indicated, since the 
abridged form of the conjunctive compound has not 
been employed: but the conjunctive particle (cha) is 



ANNOTATIONS. 

IB. " Their male issue”] Several variations iu the reading of the last 
term are noticed in the commentary of Balam-hiiatta ; making the term 
either singular or plural, and putting it in the first or in tho seventh case. 

He deduces, however, the same meauing from these different readings. 

The jpronom refer* to the contiguous term .] Jimuta-vaiiana, citing 
this passage for the succession of sons rather than of grandsons, seems to t 
have understood the pronoun as referring to tho remoter word 6 mother.’ See 
Jtaiuta-vahvna. 0. 4. Sect 2. § 13. 

It). u Let all the uterine brothers . equally divide.' 7 '] In the 

Calpataru the text is read “let all the sons by tho same mother divide 
sarve putrah wkodarah instead of sa?nan sarvc.sahodara , 

20. Since the abridged form of the conjunctive compound hu,\ not been 
employed.] Nouns coalesce and form a single word denominated dwandwa 

Naurda, 13, 1. 

t Yajnyawalcya, 2. 118, Vide supra. C\ 1. Sect 3. § 12. 

X Menu, 9, 192. 
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lie :re very properly used with reference to the person 
making the partition; as in the example, Dkvadatta 
practises agriculture, and so does Yajnvauatta. 

21. “Equally” is specified ( § 19. ) to forbid the 
allotment of deductions [to the eldest and so forth]. 
The whole blood is mentioned to exclude the half 
blood. 

22. But, though springing from a different mother, 
the daughter of a rival wife, being superior by class, 
shall take the property of a childless woman who 
belongs to an inferior tribe. Or, on failure of the 
step-daughter, her issue shall succeed. So Menu 
declares: “ The wealth of a woman, which has been 
in any manner given to her by her father, let the 
Brahman# damsel take; or let it belong to her offs¬ 
pring.”* 




ANNOTATIONS. 

or conjunctive compound, when the sense of the conjunctive particle (cha 
• and 7 ) is denoted. Panin r, 2. 2. 29. Vide supra Sect. 3. § 2. 

Tlui import of the particle, here intended, is either reciprocation {ilnrtUira) 
explained to 4 be tlie union, in regard to a singlo matter, of things specifically 
different, but mutually related, and mixed or associated, though contrasted ;> 
or it is cumulation (aatnuhara) explained as the 4 union of such things, in which 
contrast is not marked.’ The other senses of tho conjunctive particle arc atsem 
bluge ( samuchchayct ) or 4 the gathering together of two or more things indepen¬ 
dent of each other, but assembled in idea with reference to some common action 
or circumstance f and supevaddition \(inxoucJuiy ri) or 4 the connexion ol a second¬ 
ary and unessential object with a primary and principal one, through a separate 
action or circumstance conse^ut.’nt to it.’ In the two last senses of the con¬ 
junctive particles, there is not such a connexion of the terms as authorizes their 
coalition to form a compound term. Guy at a, Padnnmnjari tyc. 

If reciprocal Ion ^ as above explained, wore meat to be indicated in the text of 
Menu (§ 19.), the word bhratrj, 44 brother” would have been used, inflected 
however in the dual number to denote 1 brother and sister’ (Panin I, 1, 2. 68.) 


* Menu, 9. 198. 











BA. 

23. The mention of a Brahmmi includes any supe¬ 
rior class. Hence the daughter of a Qshatriya wife 
takes the goods of a childless Vmsya : (and the daugh¬ 
ter of a Brahma,ni, Cshatriya or Taisya inherits the 
property of a Sudra .*) 

24j. On failure of sons, grandsons inherit their 
paternal grandmother’s wealth. Tor Gautama says, 
“They who share the inheritance, must pay the 
debts :”t and the grandsons are bound to discharge 
the debts of their paternal grandmother ; for the text 
expresses “Debts must be paid by sons and son’s 
sons.” | 

25. On failure of grandsons also, the husband and 
other relatives above-mentioned § are successors to the 
wealth. 


1 

3 m 


THE MITACSHA 





ANNOTATIONS. 

. or clue ‘children,’ or some generic term, would have been employed in the 
plural (Paxini 1. 2. 64.) But the text is not so expressed. Consequently reci¬ 
procation is not indicated. Subod'hini and Bauam-futatta. 

The conjunctive particle ts here very properly used.'] < It is employed in one 
of the acceptations, as in the example which follows. ‘ D. practises agricul¬ 
ture ; and so does Y.’ ‘ Brothers share equally ; so do sisters.’ 

With reference to the person making, the partition,] 4 Another reading of 
this passage is noticed in the commentary of Balam^bhatta : “ with the import 
of superaddition relatively to the person who mahes the partition,” vibhaya- 
cu rf r if, wen ’an wack aye n'api instead of rihhaya-cartritw'amoayen'api* 

23. Hence the dauyhfer of a 6shatriya wife takes the yoods of a childless 
Taisya.] This inference is contested by Sricrisjixa in his commentary on 
the Day al hay a of J imut a - va n an a . 

24. The yrandsons are hound to discharge the debts .] * Since one text 

declares them liable for the debts; and the other provides, that the debts 
shall be paid by those who share the inheritance; it follows, that ‘they share 
the heritage. Subod'hini . <fc. 


* Sulml'jkini and Balam-bhatta. t Gautama, 12. 32. 
\ Yajnyawalcya, 2. 50. § § o.—11. 
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ON INHERITANCE. 


<§L 


26 On occasion of treating of woman’s property, 
the author adds something concerning a betrothed 
maiden : “ For detaining a damsel, alter affiancing 

her, the offender should be fined, and should also 
make good the expenditure together with interest.”* 

27. One, who has verbally given a damsel [in 
marriage J but retracts the gift, must be fined by the 
king, in proportion to [the amount ofj the property or 
the magnitude ofj the offence; and according to 
(the rank of the parties, their qualities,t and) other 
circumstances. This is applicable, it there be no suffi* 
cient motive for retracting the engagement. But if 
there be good cause, he shall not be fined, since re¬ 
tractation is authorized in such a case. “ ihc damsel, 
though betrothed, may be withheld, if a preferable 
suitor present himself.”; 

28. Whatever has been expended, on account of the 
espousals, by the [intended] bridegroom, (or by his 
father or guardian, §) for the gratification of his own or 
of the damsel’s relations, must be repaid in full, with 
interest, by the affiancer to the bridegroom. 

29. Should a damsel, any how affianced, die before 
the completion of the marriage, what is to be done in 
that case? The author replies, “If she die (after troth 
plighted,) let the bridegroom take back the gifts which 
he had presented ; paying however the charges on both 
sides.” Ij 

30. If a betrothed damsel die, the bridegroom shall 
take the rings and other presents, or the nuptial gratuity 
which had been previously given by him (to the bride.) 


ANNOTATIONS. 


29. Any hw affianced Hv a religious rite, or by taking of hands, or 
in anv other manner. 15 a r a M 11 v tt a . 


* Ya.1NYAWA1.CY A, 2. 117. f I>Ab\.M-l?nA rrA. J XJNYAWAtCYA, 1, (>5 
§ BAT.AM flOATTA. || YaJNYAWALCVA, 2. M?. 
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he may take the residue. But her • 
shall hare the ornaments for the 1 
j-ifts, which may have been presei 
aiden by her maternal grand-fatlier, (or l. r . r 
. role,*) or other relations; as well as the pn 
which may have been regularly inherited by her. 
Baiti/hayana says: “ The wealth of a deceased dai 
let the uterine brethren themselves take. On fa 
of them, it shall belong to the mother ; or, if si 
' lnn ' , 1 to the father. 

a t has been declared, that the proper VJ 
saving no issue, goes to her husband.* 

-tor now shows, that, in certain circumstances, 

a husband is allowed to take his wife’s goods in her 
lifetime, and although she have issueA husband 
is not liable to make good the property of his wife 
taken by him in a famine, or for tlie performance 
of a duty, or during illness, or while under restraint.’ t 
:)2. In a famine, for the preserv ation of the family, 
or at a lime when a religious duty must indispensably 
he performed, or in illness, or “ during restraint” or 



lip' 



ANNOTATIONS. 

tfO. Clearing or diw farming*] The common reading of the passage is 
riijomija (< accounting” but Rvbam-bhatta rejects that reading, and subs¬ 
titutes rij/amyr. “ removing” or * discharging.’ 

lie may lake the residue.'] The meaning is this: after deducting from * 
damsel’* property, the amount which has been expended by the giver 
acceptor of the maid, or by their fathers or other relations on both ‘ 5 
m contemplation of the marriage, lot the residue be delivered to the 
groom. Subod'him. 


I) AT# A -BIT ATTA. 


Va i.vVA W AL<"| \/2. i >S. 
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ON INHERITANCE. 

in prison or under corporal penalties, the 
husband, being destitute of other funds and therefore 
taking Ills wife’s property, is not liable to restore it. 
But, if he seize it in any other manner (or under 
other circumstances,) ho must make it good. 

33. The property of a woman must not be taken in 
her lifetime by any other kinsman or heir but her hus¬ 
band : since punishment is denounced against such 
conduct; (“ The kinsmen, who take their goods in their 
lifetime, a virtuous king should chastise by inflicting 
the punishment of theft :”* *) and it is pronounced an 
offence; “Such ornaments, as are worn by women 
during the life of their husband, the heirs of the hus¬ 
band shall not divide among themselves: they, who 
do so, are degraded from their tribe.’’! 

34. A present made on her husband’s marriage to 
another wile has been mentioned as a woman’s property 
(§1.) The author describes such a present“ To a wo¬ 
man, whose husband marries a second wife, let him 
give an equal sum, (as a compensation) for the superses¬ 
sion, provided no separate property have been bestowed 
on her: but, if any have been assigned, let him allot 
half.”! 

35. She is said to be superseded, over whom a mar¬ 
riage is contracted. To a wife so superseded, as much, 
should be given on account of the supersession, as is 
expended (in jewels and ornaments, or the like,§) for 
the second marriage : provided separate property had 
not been previously given to her by her husband; or 


ANNOTATIONS. 

32. Is not liable to restore it. ] He is not positively required to make it 
good. Batam-bixatta. 

..___..._ d ------- 

* Narkda, as cited by IUr.AM-Brr.vm ; but not found iu bis Institutes. 

•)• Mest, 9. 200. Vide supra. C. 1. Sect 4. § 19, 

X Yaj.nyawax.ct a, 2. 143. 5 Baiambhatta. 

T 










THE MITACSHARA. 


CHAP. 


<SL 


hy lie^ father-in-law. But, if such property had boen 
already bestowed on her, half the sum expended on the 
second marriage should be given. Here the word 
* half" (arddha) does not intend an exact moiety. So 
much therefore should be paid, as will make the wealth, 
already conferred on her, equal to the prescribed 
amount of compensation. Such is the meaning. 


SECTION XII. 


T 


On the Evidence of a Partition. 


1. Having thus explained partition of heritage, the 
author next propounds the evidence by which it may 
be proved in a case of doubt. “ When partition is 
denied, the fact of it may be ascertained by the evi¬ 
dence of kinsmen, relatives and witnesses, and by writ¬ 
ten proof, or by separate possession of house or field.”'* 


ANNOTATIONS. 


35. If ere the word half does not intend an exact moiety.) The term, as it 
stands in tho original text, is not neuter, that it should signify, an equal part 
or exact moiety : but it is masculine and signifies portion in general. (Amera 
11. 2. 17.) Subod’/itni. 

Bvlam-bttatta, citing a passago of the Mahabhashya to prove that arddha 
in the masculine signifies half, interprets tho quotation from the Africa Cosha 
(11 2. 17.) as exhibiting arddha, masculine and neuter, in the sense of 
moiety. He therefore rejects the foregoing explanation, and considers tho 
word ‘ halt ’ as employed in tho text for an indefinite sense. 


# Vajnyawalcya, 2. 150. 
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2. If partition be denied or disputed, the fact may¬ 
be known and certainty be obtained by the testimony of 
kinsmen, relatives of the father or of the mother, such 
as maternal uncles and the rest, being competent wit¬ 
nesses as before described or by the evidence of a 
writing, or record of the partition. It may also bo 
ascertained by separate or unmixed house and field. 

3. The practice of agriculture or other business 
pursued apart from the rest, and the observance of 
the five great sacramentst and other religious duties 
performed separately from them, are pronounced by 
Nareda to be tokens of a partition. “ If a question 
arise among co-heirs in regard to the fact of partition, 
it must be ascertained by the evidence of kinsmen, by 
the record of the distribution, or by separate transaction 
of affairs. The religious duty of unseparated brethren 
is single. When partition indeed has been made, re¬ 
ligious duties become separate for each of them.”]; 

4. Other signs of previous separation are specified 

by the same author: “ Separated and unseparated 

brethren may reciprocally bear testimony, become 
sureties, bestow gifts, and accept presents. ”§ 


ANNOTATIONS. 

2. By the testimony of kinsmen .] Or rathor strangers belonging to tko 
same tribe with the parties. Balambhatta. 

3. “ By the record of the distribution."] Another reading is noticed by 

Balam-bhatta : u by occupancy or by a writing bhogarlechhyena instead of 
bhaga-lechhyena. Bee Jimeta-vatiana, 0. 14, § 1. 

* In tho preceding book on Evidence. + Menu, 3. 09. 

1 Narbda, 13.—30. 37. § Nareda, 13. 30. 
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APPENDIX. 


TABLE OF SUCCESSION 

■ Ai' !<■' ■' '4/ ' BR.; 

ACCORDING TO THE 

■■ 

M ITACSHAR A. 


HEIRS OF THE DECEASED PROPRIETOR. 


Order of 

Order cj 

Suowrton. 

Sttcteitfion. 

Son ... .. 

i 

Father’s uterine brother’s' 


Grandson ... 

2 

son . 

19 

Great grandson . 

3 

Father’s step brothers son 

20 

Wife 

4 

Great grandmother 

21 

Unmarried daughter 

5 

Great grandfather 

22 

Married unprovided daugh¬ 


Grandfather's brother 

23 

ter . 

6 

Grandfather’s step brother 

24 

Married provided daughter... 

7 

Grandfather’s brother’s son 

25 

Daughter's son 

8 

Grandfather’s step brother’s 


Mother 

9 

son ... .. 

26 

Father . 

10 

Great great grandmother... 

27 

Uterine brother . 

11 

Great great grandfather ... 

28 

Step brother 

12 

Great grandfather’s brother 

29 

Uterine brother's son 

13 

Great grandfather’s step 


Step brothers son ... 

14 

brother... . 

30 

Grandmother . 

15 

Great grandfather’s bro¬ 


Grandfather.. 

16 

ther’s son 

31 

Father's uterine brother ... 

17 

Great grandfather’s step 


Father’s step brother 

IS 

brother’s son . 

32 
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Order of 


Order qf 

Succession. 


Succession. 

Grand father's great grand- 


Samanodacas * ... 

• • H 

45 

mother ... 

33 

Father's sister’s son 

... 

46 

Grandfather's great grand- 


Mother’s „ „ 

• . » 

47 

father 

31 

Maternal unclet ... 


48 

Great great grandfather's 


Maternal uncle’s son 

49 

brother 

35 

Father’s paternal 

aunt’s 


Great great grandfather’s 


son . 


50 

step brother 

36 

Father’s maternal 

aunt’s 


Great great grandfather's 


son . 

... 

51 

brother's son . 

37 

Father’s maternal unclet.. 

52 

Great great grandfather’s 


Father’s maternal 

uncle’s 


step brother's son 

38 

son 

... 

53 

Grandfather’s great great 


Mother's paternal 

aunt’s 


grandmother 

39 

son 

... 

54 

Grandfather’s great great 


Mother’s maternal 

aunts 


grandfather 

40 

son . 

... 

55 

Grandfather’s great grand¬ 


Mother’s maternal 

uncle’s 


father’s brother ... 

41 

son 

. . 4 

56 

Grandfather’s great grand¬ 


Preceptor..* 

* • 

57 

father's step brother 

42 

Pupil 

... 

58 

Grandfather's great grand¬ 


Fellow Student ... 

. . . 

59 

father’s brother’s son 

43 

Learned BrahminJ 


60 

Grandfather’s great grand¬ 


. 

... 

61 

father's step brother's son 

44 





* The relation of the Su nanodacas, or those connected by a common liba¬ 
tion of water, extends to the fourteenth degree.—Chap. II. Sco. 5. cl: 6. 

t Tho enumeration of Bundhus, or cognate kiuclred, given in MitfccShara II., 
^Section 6, Art L, is not exhaustive. Tho maternal uncle and the father’;* 
maternal uncle will take as heirs in preference to the Crown.—Bengal Law 
JReports, Privy* Council Cases, Yol. I. p. 44. 

t This succession has been disallowed by the Privy Council. Vide Collector 
of Madipatam versus Cavaly Vencata Nartainapah, —Moore’s Indian Appeals, 
vol. viii. p. 500. 
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Endowed married daughter 
Daughter s daughter 


---- -— - 

TO THE SEPARATE PROPERTY OF AN UNMARRIED 
PROPRIETRESS. 



Order of 



———... 

jrucr oj 


Svrcmion. 




Uterine brother 

... l 

Father 

... 


Mother 

... 2 



— 


v/.C a woman dying without issue (that is, leaving no daughter nor 
ter’a daughter nor daughter’s son, nor son, nor sou's son,) and who had 
a wife by a.ny of the four modes of marriage denominated Brahma , 

Ant ha, and PrajapaCya, the whole property belongs in the first place to 
husband. On failure of him, it goes to his nearest kinsmen (wpindn*) 
by funeral oblations. But in the other forms of marriage called Asur 
Gandharlxt , llacshasa and Paisacha; the property of a childless woman 
to her parents, that is to her father and mother. On failure of them, 
next of kin take the succession.—-Chap. II. Section XL cl: 11. 












COLLECTION OF PRECEDENTS 

FROM THE 

DECISIONS OF THE PRIVY COUNCIL 

ON INDIAN APPEALS 

; 7'?0 -V\ * '\;' i; * -' £f**' , l .• '«• ", 

AND OP THE 

SXJ3DIDEE, JL2STT) HIGKHI COU RTS / 

jV the 

THREE PRESIDENCIES. 

ADOPTION. 

I. An adoption by a widow after her husband's death, without 
any authority from him, is invalid in the Zillah of Etnwa, in pro¬ 
vinces ceded by the Nabob of Oude, in 1801. During the pen¬ 
dency of a suit instituted by a person claiming as an adopted son 
against a widow, the widow dies, and proclamation is made for 
her heirs to come in and defend the suit, and the claimant is put 
in possession of the property in dispute by the Collector. The 
Court of Suddcr Dewany Adawlut decide that the claimant has 
not made out his title, and direct the Collector to put in posses¬ 
sion of the property another person who had come in under the 
proclamation, but produced no evidence of his title. Held, that 
the latter part of the decree must be reversed .—Knapps Privy 
Council Reports, vol. II. p> 203. 



y%J The greatest strictness is required in evidence to prove 
loption in a Hindoo family.— Knapp*s P„ C. K. p. 287. 

2A. An adapted son, according to the Hindoo Law, is entitled 
to succeed to his collateral as well as his direct relations by adop¬ 


tion .—Ditto vol.'III* p. 55. 

8. A Hindoo father may, by with direct that his son shall not 
have the power to adopt an heir to,his (the testator's) property 
until the son arrive at an age fixed by his father exceeding the 
age of legal majority, but lie cannot bar his son's right to adopt 
an heir general.— Fulton’s Supreme Court Reports . vol. X. p. 393. 

4. Where the parties are Sudras an4 there is no ceremony 
but marriage for them, the performance of the ceremony of ton¬ 
sure in the house of the natural father, is no bar to the son 
being adopted .—Ditto p. 75. 

5. By Hindoo Law an only son may lie adopted : the adoption 
of an only son is no doubt blameable by Hindoo Law, but when 
done it is valid.— Ditto. 

6. A childless Hindoo, by Deed, directed his wife to adopt a 
child. After his death his widow brought a suit for a partition, 
and to be put in possession of her husband's share, in the joint 
undn ided estate. Pending the suit, she adopted a son. By the 
Hindoo Law, the act of adoption divested the property from 
the widow and vested it in the adopted son, subject to the main¬ 
tenance of the widow. Notwithstanding the adoption, the suit 
was prosecuted in the widow’s name, and a decree made directing 
her to be put in possession. 

Held iu such circumstances, that she prosecuted the suit as the 
guardian of the adopted son, and was put into possession as his 
trustee, and accountable to him for the profits of the property so 
decreed to her.— Moore’s Indian Appeals voh III. p. 229. 

7. V., a Zemindar, in the Northern Circars at Madras, of the 
Soodra caste, being childless, adopted, with the consent of his 
wife, a son J. At the time of this adoption, he executed a deed 
with the natural father of J., by which he undertook to make 
him heir to his r.emindary and wealth. V. subsequently married 
a second wife, and during the life time of his adopted son, 
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^adopted a second son R. Both these adopted sons lived in Ws 
house, who, while they were minors, made a division of his 
ancestral and other estate, between them, in certain proportion?;. 
J. when he came of age, entered into possession of his share; 
but It., being a minor, V. managed his share for him, and died 
during his minority. At V7s death, J. claimed the right of sue 
cession to the whole of V.?s estate and property, insisting, that 
Y. was precluded from alienating any portion of the estate, to hi3, 
the first adopted son’s prejudice; aud that the adoption of R., 
during Ins life time, was illegal and void. The Sudder Dewany 
Adawlut at Madras, decided that the second adoption was valid. 
Held, upon appeal, by the Judicial Committee of the Privy Council, 
reversing that decree:— 


First, —That, according to the Hindoo Law, a second adoption 
of a son, the first adopted son being alive, and retaining the 
character of a son, was an illegal and void act. Secondly .—That 
J.’s acquiescence in the division, after he came of age, did not 
preclude his right to recover the ancestral estates, as V. 
had no power to alienate any portion of the ancestral estate 
to J/s prejudice. But, thirdly that (upon the principle that a 
party cannot affirm and disaffirm the same transaction) effect 
must be given to the intentions of V. so far as V, had power of 
disposing of his property, by an act, inter vivos; and in which 
3 . had acquiesced; and that as J. took the whole of the ances¬ 
tral property of V. he must give up for the benefit of R. that 
part of V/s other property, included in his share in the division, 
and to give effect to which his consent was not necessary. 

Among the Soodras, a childless Hindoo may adopt a son from a 
Gotrum different from his own. 


The consent of a wife to the adoption of a son, by her hus¬ 
band, a childless Hindoo, is not essential to the validity of the 
adoption. Adoption is the act of the husband alone; although the 
wife may join in it.— Moore’s Indian Appeals vol. IV. p.p. J & 2. 

8. A verbal power to adopt is good by the Hindoo Law .—Ditto 
vol. VII. p. 5 i, 
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Adoption by a childless Hindoo of the Vaisya or third 
class of Hindoos, of his sister’s son is valid under the Hindoo 
Law.— Moore’s Indian Appeals vol. IX. p. 506. 

10. A widow is competent to adopt, even without the injunc¬ 
tion of her husband, the son of her husband’s brother; and he 
thereupon succeeds to the property of her late husband. But 
she cannot adopt any other but her husband’s brother’s son during 
his existence; nor, as it appears, can she adopt any other but 
such son without the consent of her husband.— Morley’s Digest vol. 
I. Adoption N. 7. 
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11. Where a Hindoo died in gaol, where he had been confined 
in execution of a decree for debt, it was held that his son, adopted 
by another person, was not liable for his debts, as an adopted 
son is not liable for any debts left by his own father .—Ditto 
Adoption N. 100. 


A Hindoo having adopted a boy, cannot disinherit him by 
will.—N. 10L 

12* Under the Hindoo Law a daughter cannot be adopted.— 
Ditto vol. II. p. 184, 


13. The Hindoo Law does not allow of the adoption of a paXnk 
putro. — Sutherland's Weekly Reporter , vol. II. p. .281. 

No stereotyped form is prescribed for deeds of permission to 
adopt .—Ditto vol, VI. p. 137, 


15. Under the precedents of the Suddcr Court, the adop¬ 
tion of the eldest, though improper, is nevertheless not illegal.— 
llay’s High Court Reports vol. I. p. 260. 

16. The adoption of an only son is, when made, valid accord¬ 
ing to Hindoo Law.— Stokes’ Madras High Court Reports vol I, 


p. 54. 

17, According to Hindoo Law an orphan cannot be adopted.— 
Ditto, vol. II. p. 129, 

18, A*widow can adopt a son without the consent of her hus¬ 
band according to Hindoo Law. -- Ditto . p, 206. 

19, Where a widow adopted a son with the assent of the 
majority of the surviving kindred of her husband, the adoption 
was held to be valid. In such a case if the requirement of the 
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— -Weekly Reporter vol. XII. p. 41. 
According to the doctrines of the Be 




ools, a Hindoo widow can adopt a sou without her hush 
ss authority, if the adoption be made with the consent o£ h 
ncVa kindred .—Ditto (Privy Council Decisions May 
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ALIENATION. 

_ 

. _ 

ie holders of separate shares of an 
i, according to the Hindoo Law, may sell ms _ 
:ases .—Select Reports, vol. I. p. 1. 

A Hindoo widow cannot, except under special cir 
... -jto m0 r# than a moiety of her deceased husl 
>perty.— Ditto, vol. II. p. 23. 

3. A Hindoo widow cannot, under any circumstances, 
the whole of his immoveable property, nor can she alien* ~ 
part without the express consent of the heirs, except under sj 
circumstances .-—Ditto p. 24. 

4. By the Hindoo Law, a daughter has no power to alien:_ 

by gift her ancestral property, to the detriment of the other heirs ' 
of her father .—Ditto vol. IV. p. 330. 

5. Sale of joint landed property, situated in the District of 
Mirzapore, by one partner without the consent of the rest, set 
aside as being contrary to^be Hindoo Law.— Ditto, p, 159. 

0. In a case which arose in the Behar Province, Pandit of the 
S. D. A. explains gifts illegal under the Hindoo Law. A father 
may give a small part of the ancestral estate, for a pious purpose 
without consent of eons.— Ditto, vol, V. p, 28. 
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^ According to the Law as current in Behar, the alienation 
by a Hindoo father of immoveable ancestral property without the 
consent of his sons., except on proof of necessity, is illegal.— Select 
Reports vol. YI. p. 71, 

8. According to the Mitacshara and other Hindoo Law tracts 
which are current in the Western Provinces, the sale by a widow 
to her daughter’s son of joint property derived from her husband 
is invalid.—( See Note) Ditto, p. 60. 

9. Under the Mitacshara , a father is not incompetent to sell 
immoveable property acquired by himself. 

Handed property acquired by a grand-father and distributed by 
him among his sons, does not, by such gift, become the self-acquired 
property of the sons so as to enable them to dispose of it by gift 
or sale without the consent, and to the prejudice, of the grand¬ 
sons. The sale by a father of ancestral immoveable property 
without the concurrence of his sons is not necessarily void, 
though it may be avoided, unless the purchaser can show that it 
was made, during a season of distress, for the sake of the family 
or for pious purposes. In the absence of evidence to the contrary 
it must be assumed that the price received by the father 
became a part of the assets of the joint family; and therefore, 
if the sou seeks the aid of the Court to set aside the purchase, lie 
must do equity and offer to repay the purchase money, unless he 
can show that no part of such purchase money or the produce of 
it has ever come to his hands.— Weekly Reporter vol. VI. p. 71. 

10. The Mitacshara makes a distinction between ancestral and 
self-acquired property with regard to a father's right to dispose of 
it; but such right is not affected by the fact of his being an out- 
caste.— Ditto p. 77, 

11. The existence of a debt, liquidation of which is provided by 
lease of ancestral, property, is no justification for alienation of 
such property by a Hindoo widow during her life tenancy.— Ditto 
vol. YII. p. 450. 

12. The cession of her right by a Hindoo widow, during 
enjoyment, to the heir of her husband is valid ; the recipient be- 


€35ming absolutely entitled to the property which passes on big 
death to his heirs.— Weekly Reporter vol. VIII. p. 500. 

13. A Hindoo widow takes, with her husband's estate, the 
power of alienation; and conveyance made by her gives a good 
title, liable only to the superior claim of such of her husband’s 
heirs as may be alive ait the time of her death. Following a de¬ 
cision of a Division Bench of the High Court, it was held that 
on the death of a Hindoo widow, her deceased husband's heirs 
become entitled to all his immoveable property which was in her 
bauds, except only so much as might have been disposed of by 
her under circumstances which would render her alienations binding 
against them. 

The sale of a Hindoo widow’s rights and interests in her hus¬ 
band’s estate, in execution of a money-decree against her, does 
not touch the estate .—Ditto p. 519. 

14. According to the Mitacshara Law, a son acquires by birth 
a right in ancestral property, and has a right during his father’s 
lifetime to compel a partition of such property. The father can¬ 
not, without the consent of the son, alienate such property except 
for sufficient cause, and the son may not only prohibit the father 
from so doing, but may sue to set aside the alienation, if made. 
The cause of action to the son accrues when possession is taken by 
the purchaser. A new cause of action does not accrue upon the 
subsequent birth of a younger brother, either to the elder brother 
alone, or to him and his brother jointly .—Ditto p. 15. 

15. Under the Mitacshara, when partition has actually been 
carried out, a Hindoo widowed mother can claim a share, bat not 
before. Till then she has only a right to maintenance, and has no 
power to alienate, in anticipation of partition, the share which, 
for the purposes of maintenance, would be assinged to her after 
partition.— Wyman’s Revenue and Criminal Reporter , vol. V. 

(Civil Rulings.) p. 55. 

1G. A Hindoo widow, Acting as guardian of a minor son ; sold 
certain properties burdened with zurpeshgee mortgages to pay Off 
her husband’s debts. The purchasers were zurpeshgeedars. The 
minor, on coming of age, disputed these sales. Held that the zur- 




hgeedars stood in a fiduciary relation to the widow, who wasatU 
t^urduhmsheen, and that the onus lay therefore doubly upon them 
to show that the purchase money was sufficient, and that the sums 
paid to them in redemption of the mortgage debt were duly calcu- 
lated .—Wyman’s Revemie and Criminal Reporter vol. V. p. 168. 

17. A conveyance by a Hindoo widow, for other than allow¬ 
able causes, of property which has descended to her from her hus¬ 
band is not an act of waste destroying the widow’s right and vest¬ 
ing the property in the reversioners, but is binding only during the 
widow’s lifetime. The reversioner can, during the widow’s life¬ 
time, sue to obtain a declaration that the conveyance is not bind¬ 
ing beyond the lifetime of the widow, and also to prevent waste.— 
Sutherland's Full Bench Rulings, p. 165. 


18. By the Hindoo Law, as applied in Madras, a member of 
an undivided family may alienate the share of the family property 
to which, if a division took place, he could be individually 
entitled.—There may be a valid sale of such share under execu¬ 
tion in an action for damages for a loot.— Grady's Hindoo Low of 
Inheritance p. 136. 

19. An alienation made by a Hindoo with the consent of his 
son cannot, under the Mitacshara , be questioned by the 
grandson .—Weekly Reporter, vol. IX. p. 337. 

20. Under the Mitacshara the son’s power to prevent aliena¬ 
tions by the father extends to acts of waste,, and not to alienations 
for the payment of joint family debts and for the maintenance of 
the family.— Ditto, vol. I. p. 96. 

21. Son not competent to prefer a suit for possession of ances¬ 
tral property, in his father’s lifetime, by cancelment of a sale 
executed by the father on the ground of its illegality .—Selected 
Decisions, N.-W. I\ for 1863, p. 519. 


22. An alienation made by the managing member of a joint 
Hindoo family cauuot be questioned by another member, if be 
stands by, and sees to the application of, the purchase money for 
the benefit of the whole family, without refusing to participate in 
it.-— Hay's High Court Reports, No. 5. p. 567. 



A Hindoo widow is incompetent to alienate the real pro¬ 
perty derived from her husband.— Selected S. Decisions, N. W. P* 


vol I. p. 52. 

24. Alienatiou of hereditary property by the head of the 
family during the minority of sons and brothers is lawful, if made 
for their support or for the services of religion, or other pressing 
necessity.— Ditto vol. I. p. p. 77, 173. 

25. The father is incompetent under the Hindoo law to give, 
sell or otherwise alienate immovables or bipeds when a legitimate 
son is living, without his consent.— Agra Sudder Court Reports for 
1846 p. 275. 

26. Held by the majority of the Court that, in order to 
maintain a suit for restraint of alienation, some act of alienation 
either inchoate or complete must be stated as the ground of action; 
a suit to restrain generally the power of alienation will not lie ; 
seeing that under certain circumstances a Hindoo widow has under 
Hindoo law a right to alienate, a suit to declare that under no cir¬ 
cumstances could alienation be valid, would be contrary to that 
law, and consequently not sustainable; moreover where no parti¬ 
cular act of alienation either inchoate or complete is set forth, the 
plaint would disclose no legal injury warranting the bringing of 
the action.— Calcutta Sudder Court Decisions for 1856, p. 494. 

27. The consent of nephews to the sale by the uncle of his 
share of ancestral property is requisite neither according to the 
Mitgcshara, nor to the Hindoo Law as current in Mithila. The 
cousent of sons and grandsons is alone necessary to the sale, by 
the father, of ailccsfral property. The principle of the distinction, 
as stated in the Milacshara, is that a son has au inchoate right in 
the possessions of his father from the time of his birth, whereas 
a nephew has no right at all in the ancestral property in the pos¬ 
session of his uncle until after the death of the latter.— Ditto for 


1859, p. 1314. 

28. Under the Law of Mithila as well as of the Milacshara 
the father is only joint owner with his sons of ancestral estate, and 
can only exercise the power of alienation in the case of a minor son 
existing at the time, uuder circumstances of legal necessity.— 


Sndder 
p. 71. 

29. By the Hindoo Law, a Zemindar having no issxte is capable 
of alienating, by deed or will, a portion of his estate, which in 
default of lineal male issue, and intestacy, would vest in his wife 
without her consent.— Moore's Indian Appeals vol. II. p. 54 

30. A widow may give the estate to the person who, as heir 
of her husband, is entitled to take it at her death, as such gift 
would be merely a relinquishment of her temporary interest to the 
person entitled to succeed her.— Select Reports vol. J. p. 64. 
See Note . 

31. A Hindoo widow can alienate lands to pay her husband's 
debts without consent of heirs; and such sale, even without pos¬ 
session, is valid.— Ditto vol. VII. p. 354. 

32. Lands endowed for religious purposes are not hereditable 
as private property, and consequently are not subject to private 
alienation. The management of them alone, for religious purposes, 
mny pass by inheritance .—Ditto voL I. p. 180. 

33. Lauds assigned by a Zemindar to his stepmother for her 
maintenance caunot be alienated by her. On her death, they 
will revert to the Zemindar.— Ditto vol. I. p. 259. 

34. Widow may alienate her husband's property, or a portion 
thereof, to pay his bona fide debts.— Ditto vol. I. p. 389, 

35. Ly the MithiJa Shatters, a father cannot give away the 
whole ancestral estate to one son to the prejudice of the rest •, for 
the father and sons have equal right in ancestral immoveable pro¬ 
perty .—Ditto vol. II. p. 7 k 

36. Persons in the position of managing members and guar¬ 
dians may jointly sell part of the ancestral estate to provide for the 
necessities of the family.— Madras Sadder Dec. for 1859 p. 142. 

37. An undivided member of a Hindoo family cannot sell a 
portion of the ancestral estate unless driven thereto by pressing 
necessity .—Ditto for 1859.* p. 270 and Ditto for 1860 p. 49. 

38. The sale of property by an undivided mt not valid, 

even if falling within the limits.of his individual share, unless made 
under emergent circumstances and with reservation of the shares 
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Deem, for 1861, p. 212. See Select Report# 
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for the maintenance of his 
)ec. for 1860 p. p/17 and 67. 

39. A father is not competent to alienate his immoveable pro¬ 
perty, whether ancestral or self-acquired, to the prejudice of his 
sons, except under urgent necessity.— Ditto p. 227. 

40. Alienation of a share in an undivided property to a relative 
of donor, without consent of the coparceners, heid to be opposed 
to Hindoo Law.— Agra Sunder C . R . for 1860. p. 162. 

41. In provinces where succession among Hindoos is governed 
by the Benares Shasters, alienation of joint property, even to the 
extent of the alienor’s own share, is invalid; but if- the property 
be partitioned, the transfer is legal.— Ditto for 1864 p. 299. 

42. Two cousins were joint sharers in land. The share of one 
was sold by auction and partitioned. The share of the other wai* 
inherited by his widow in failure of more direct heirs, and held by 
her as a separate property. Held, in conformity with Hindoo 
Law Officer’s bywastha, that an alienation by gift to her daughter’s 
son by the widow was valid, and that the heirs of the party whose 
share was sold by auction, have no reversionary right to the share 
of the widow.— Ditto for 1860 p. 222, 

43. Held that a sale by a childless male sharer in undivided 
ancestral land to another copartner though opposed to the general 
Hindoo Law, current in these provinces, is good and valid, if the 
coparcenary brethren have, at the time of the settlement, or other¬ 
wise entered into a compact to permit alienation provided the 
conditions of the agreement be not infringed. The ruling in the 
present case is distinguishable from, but reconcilable with that in 
the ease of Runjeet Sing and others verms Mussumut Hurkomwar 
and others, in p. 8 vol. I of Selected Reports North-Western 
Provinces.— Ditto for 1862 p. 47. 

44. Under the Mitacskara Law, an alienation by a soil is in¬ 
valid without the father’** consent.— Weekly Reporter , vol. VIL 
p. 449. 

45. According to the Mitacskara Law, a son has an equal 
right with his father in ancestral property. He can compel the 
father to divide it during his life-time, and will apt be bound by 
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ter his birth without his consent, 

If the father, during the minority of the 
son, alienate any. property in fraud of his creditors, such fraud 
would not bind the son, who was neither a party nor a privy to 
such fraud.— Weekly Reporter, vol. VII. p 502. 

46. Under the Mitacshara Law, a father can dispose of self- 
acquired property, and unequally distribute it among his heirs.— 
Ditto, vol. X. p. 287. 

47. A Hindoo wife or widow may alienate her stridhun whe¬ 
ther it bo moveable or immoveable, with the exception, perhaps, 
of land given to her by her husband.—Stoics’ Madras High Court 
Reports, vol. I. p. 85. 

48. According to the Hindoo Law current in Madras, the 
member of an undivided family may alien the share of the fami¬ 
ly property to which, if a partition took place, he would be indi¬ 
vidually entitled.— Ditto, p. 471. 

49. According to the Mitacshara, a conveyance or transfer of 
joint property by one member of a family is illegal without the 
consent of the other members.— Weekly Reporter\ vol. Ill, p. 210. 

50. According to the Mitacshara an estate cannot be burdened 
with the debts of one of its joint owners after his decease.— Ditto. 

p. 210. 

51. Under the Mithila Law, the father of a Hindoo family 
cannot give a mokurrari lease of laud, at a nominal rent, as a re¬ 
ward for faithful service, when his children, being infants, do not 
consent to such a grant.— Bengal Law Reports, vol. III. p. 21. 

GUARDIAN. 

1. A suit cannot be brought on behalf of a Hiudoo minor to 
secure his share in undivided family property, unless there is 
evidence of such malversation as will endanger the minor’s 
interest if his share be not separately secured.— Stokes' Madras 
H. C . Zf, vol, I. p, 105, 
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The stepmother of a Hindoo minor, and not his paternisf 
uncle, is his guardaiti ; and she can exercise her powers as such, 
even though the parents of the said minor should have made him 
over to the paternal uncle.— Selected S , Decisions , N, W. P. for 
1847. p. 116. 

3. According to Hindoo law a paternal grandmother has a pre¬ 
ferential right over a stepmother to the guardianship of a minor. 
The paternal grandmother, with the assent of the nearest male kins¬ 
man on the father's side, has (in preference to the stepmother) the 
right to dispose of a minor in marriage.— Weekly Reporter vol.' 
VII. p. 321 

MAINTENANCE. 


1. A son, whether adopted or begotten, can claim maintenance 
of his father until put into possession of his share of the ancestral 
estate.— Stokes y M . //. C. R, vol. II. p. 45. 

2. Suit by & femme couverte to set apart for her maintenance a 
portion of her husband's property held by him in commonalty with 
others of his family is inadmissible under the Hindoo Law.— 
Sudder Decisiom, N. W, P., for 1848. p. 170. 

3. Where the widow of a Hindoo is excluded by law from inherit¬ 
ing her husband's property, the courts are authorized to fix the 
amount of maintenance receivable by her, from her husband's hfcirs 
with reference to the circumstances of the family.— Select Reports t 
vol. III. p. 223. 

4. A claim by a Hindoo widow for an allowance from her hus¬ 
band's family dismissed with reference to her own conduct which, 
in the opinion of the Court, deprived her of all claim to a mail - 
teuance from them.— Ditto , vol. VII. p. 144. 

5. According to Hindoo Law, a son's widow is tatitled to main ¬ 
tenance so long as she leads a chaste life, whether she elects to 
live with her father-imlaw or with her own relations.— Weekly 
Reporter , vol. II. p. 134. 

6. It is uot necessary that a Hindoo widow should be main¬ 
tained in the same state as her husband would maintain her,~~ 
Ditto . vol, IV. p, 65, 
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The fact of A. having been long supported by B. or of hi# 
laving been purchased either as a slave or as a r< Chella” will not 
entitle him to claim perpetual maintenance for himself and his 
heirs, especially where A. does not shew that he has been deprived 
of ordinary means of livelihood which he might otherwise have 
commanded.— Weekly Reporter, vol. VII. p. 137. 

8. A right to future maintenance cannot be sold in execution 
of a decree.— Ditto, p. 811. (See also vol. V., p* 111 and vol. III. 
p. 16, Miscellaneous Rulings .) 

9. Arrears of maintenance are capable of being attached as a 
debt due to a widow in execution of a decree against her.— Ditto. 
vol. VIIL p; 41. 

10. Where a husband does not object to his wife's leaving hia 
house to carry on an independent calling or give her notice to 
return, she is, when desirous of returning, entitled to mainte¬ 
nance.— Ditto vol. IX. p. 475. 

11. An adulterous wife not being entitled to maintenance, may 
claim, under certain circumstances, a bare subsistence.— Thomson 'e 
Hindoo Law , p. 74. 

12. Held, by Peacock, C.* J. and Macpherson, J. (deciding the 
case,) a daughter-in-law cannot maintain an action for mainte¬ 
nance against her deceased husband's father when she refuses to 
live with him, and where he has no ancestral or other property 
charged with her maintenance. His obligation towards her is 
purely moral. Held by Kemp and Loch J. J., that the obliga¬ 
tion is legal, and can be enforced sp long as the daughter-in-law 
continues chaste, whether she live with the father-in-law or not.— 
Wymans 11. C. C. Reporter , vol. V. p. 305. 

13. A. was liable to pay B., a widow, a monthly allowance for 
maintenance. A. obtained a decree against B. as heir of her 
husband, for a debt of her husband. Held that he was not entitled 
to attach the maintenance under the decree.— Marshall's Calcutta 
High Court Reports vol. I. p. 2. 

14. When the maintenance of a Hindoo widow was not made 
by her deceased husband dependent on her living with his family, 
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>j0si& entitled to it notwithstanding slie leave the house of hift 
family and go to that of her father,— Madras H. C. R. vol. I. p. {. 

15. Forfeiture of ancestral and other property Under Bengal 
Regulation XI. of 1796 for aots committed by the sons of A. does 
not affect the rights of A.’s widow who was entitled to maintenance 
out of the whole estate that was ancestral.— Moore's Indian 
Appeals , vol. VI. p. 2t6. 

16. Although the courts in India recognize the power of a 
Hindoo to make a will, yet the extent of the power of disposition 
by a testator is to be regulated by the Hindoo law add cannot in¬ 
terfere .with the widow’s right to a proper maintenance.— Ditto, 
vol. VIII. p. 66 . 

17. The widow of a Hindoo, who died before his father, is 
entitled to food and raiment only. — Select Reports, vol. HI. p. 33 . 

18. A widow (Hindoo) has no claim on hor step-grandson, or 
her step-son’s widow for maintenance, while she has a step-son 
living, who alone is bouud to maintain lifer even though the others 

are iu joint possession with him of her husband’s estate_ Ditto, 

p. 70. 

19. Allotment ot maintenance to a Hindoo widow must be pro¬ 
portionate to the returns of her husband’s estate.—-Ditto, vol. IV 
p. 422. (See also Agra Sadder Court Reports for 1862, p. 96.) 

20 . The mere receipt for some time by a Hindoo widow of a 
small money allowance of food and raiment, does not bar her from 
suing for a maintenance, proportionate to the returns of her hus¬ 
band’s estate.— Valutta Sudder Court Decisions for 1850, p. 422. 

21 . Under the Hindoo Law and published precedents of the 
court, a widow is entitled to maintenance from the heir of the 
family.— Ditto for 1852, p. 796. 

22. A Hindoo widow doe 3 not forfeit her claim to maintenance, 
unless she voluntarily leaves the house of her father-in-law.— Ditto. 

23. A claim for maintenance in arrears is unsustainable.— 
Madras Sudder Court Decisions, for 1858, p. 236. 

24. Maintenance will not be awarded when the defendant’s 
property is inadequate to bear the charge.— Ditto for 1857, p. 82. 



.^--25. Maintenance will not be awarded unless it be proved that 
the party is in possession of an income upon which it may be 
charged.— Madras S. C. Deem, for 1859. p. 265. 

26 A Hindoo leaves all his property to his sons, by will, and 
a partition is effected among them according to the terms of his 
will. The Court will grant maintenance to his widow after the 
partition, and direct each of the sharers to contribute.— Fulton’s: 
Calcutta Supreme Court Reports . —vol. I. p. 189. 

27. A brother's widow is only entitled to separate mainte¬ 
nance out of ancestral property.— Madras S. A. Decs, for 1859, 
p. 272. 

■/: 

28. A widow is entitled to demand an allowance in money for 
her separate maintenance.— Ditto, for 1849. p. 1. 

29. The widow of a member of a joint family destitute of 
paternal property, is entitled to be supported by the parceners so 
long only as she lives in their house and under their care.— Ditto , 

p. 5. 

30. A widow afflicted with blindness is disqualified from inherit¬ 
ing her husband’s estate : but his heir is bound to maintain her 
and clothe her during her life in a respectable manner.— Borrow 
dalle’s Bombay Sudder Court Reports, vol. I. p. 411. 

31. A separate maintenance will not be awarded where the 
party sued has merely a floating and uncertain income.— Madras 
S, A. Decs, for 1859. p. 272. 

32. The support of a widow by her parents is optional. Should 
they refuse, her husband’s heirs are bound to maintain her even 
though she had not arrived to maturity at the time of her hus¬ 
band’* death.— Ditto, 1858, p. 154. 

32. A mother notwithstanding that she has quitted her son’s 
protection withont adequate cause, is entitled to look to him for 
an allowance. —Madras $. A. Decisions vol. I. p. 170. 

33. A widow of a deceased Hindoo succeeding to his property 
is bound to maintain, according to her means, the widow of her 
adopted son who died first.— Borrodatle’s Bombay Sadder Reports , 
vol. II, p. 446. 
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An illegitimate son of a Rajput or any of the three superior 
tribes, by a woman of the Sudra or other interior class, is entitled 
to maintenance only *—Select Reports , vol, III. p. 132. 

35. Where A. is proved to be the natural son ot his deceased 
father B., a Hindoo gentleman, and to have been recognized by B. 
as such, it is not essential to A/s title to maintenance out ot B. s 
estate that he should bo shown to have beeu born in the house of 
his father or of a concubine possessing a peculiar status therein* 
Weekly Reporter , vol. XI. (Privy Council Rulings) p. 6. 

36. Alienations made for maintenance of cadet by head of 
Hindoo family, do not revert to the head, unless the cadet die with* 
out heirs. Provision made by cadet from saving for his illegimate 
sons not resum able by head of family.— Wyman's R. C\ C. 
Reporter , vol. II. p. 298. 

37. A wife who without her husband^ sanction leaves him to 
live with her family, forfeits her right to maintenance. Ditto , 
p. 123. 



-oo- 


PARTITION. 


1. Under the Mitakshara there may be a partition without an 
actual division of the lands amongst the sharers to be held by 
them in severalty ;—Weekly Reporter , vol. VI. p. 139. 

2. Under the Mitakshara Law, there may be a partition of an 
estate without a regular separation and actual division of lands.— 
Ditto } vol. VII. p. 488. 

3. The mother and widow of a Brahmin divided between them 
his property consisting of Dewutter land, and right of officiating in 
a temple, reserving to each the power of alienating her own share. 
Such partition is invalid by the Hindoo Law, in consequence of the 
incompetency of the parties; and a sale, executed by the mother 
on the strengtli of it, set aside .—Select Reports . vol. IV. p. 337. 

4. In a case which arose in Eamghur, the Sudder Dewany 
Adawlut recognized the doctrine obtained from two precedents 

x. 
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red) but dismissed the case against his coparceners by a Member 
of a Hindoo joint family—on defect of proof that the estate 
claimed had (as charged) been solely acquired by him without 
aid of common stock or labor ,—Select Reports vol. V. p. 12. 

5. When property was acquired by several joint brothers who 
contributed unequally means and labor in the acquisition, S. D. A. 
without reference to its Pandit adjudged that by usage ami 
Hindoo Law, the brother who contributed most to the acquisition 
should receive a larger share.— Ditto, p, 335. 

6. An uncle and nephews were in a state of general severalty, 
but held some ancestral property in common. Such tenure by the 
Hindoo Law of the Western Schools, will not establish the right 
of the nephews to take their uncle’s estate before his wife and 
daughter’s son .—Ditto p. 349. 

7. A private partition, in the absence of any regular butwarah 
by the Collector, constitutes a legal severalty for all purposes under 
the Hindoo Law.— Ditto , vol. VI. p. 273. 


8. Any act or declaration showing an unequivocal intention 
on the part of any shareholder to hold or enjoy his own share 
separately, and to renounce all rights upon the shares of his co¬ 
parceners, constitutes a complete severance or partition, — Weekly 
Report^', vol. III. p. 41. 

9. A member of a Hindoo family is not barred from his 
right of requiring a partition of the family property, unless his 
conduct has led the other members of the family into a reason¬ 
able well-grounded supposition that there has been a separation ou 
his part, and an acceptance of a defined portion of the property 
instead of his family share .—Ditto p. 61. 

10. A deed of partition between two brothers based on a com¬ 
promise of suit, ratified by a decree of the Sudder Court, and 
putting an end to litigation previously entered into by their father, 
cannot be set aside without strict proof of haste and precipitancy 
of the settlement, inequality, restraint or coercion, or fraud.— 
Ditto vol. III. (Privy Council Rulings,) p. 51. 

11. A person, admitting that brothers have been joint in 
estate, and alleging a partition at a particular place nnd time 
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labor or capital, the property is nevertheless to be considered 
joint, although the acquirer gets a double share *—Weekly Report¬ 
er voh IX. p. 61. 


17 Where certain land in dispute is found to be the plaintiffs 
share, the defendant holding his separately, no further formal 
partition is necessary .—Ditto p. 116. 

18. A family joint in mess is not necessarily joint iu estate ; 
nor is a partition by metes and bounds necessary before a division 
can take place : an agreement amongst the members that the 
ownership is to be in certain defined shares, takes away the char¬ 
acter of joipt enjoyment. On the death without issue of one of 
several uterine brothers undivided in estate, the surviving brothers 
succeed equally to his share .—Ditto p. 87. 

19 Partition of a dwelling house may be claimed as of right 
by a Hindoo.— Marshall's Calcutta High Court Reports, vol. I. 




20. As a general rule, any sharer in a joint property is entitled 
to claim a separation of his share in course of law/but where the 
division is obviously detrimental to the interests of the other sharers 
in % property, the Courts would be justified iu withholding a 
decree*— Selected Sadder Decmo?i3, N. W\ 1\ vol. V p. 279. 

21. A deed of partition executed by an elder brother on his 
own part and on that of his minor brother and which act was recog¬ 
nized by the latter, on attaining his majority, cannot be ques¬ 
tioned by the Cnxpcfa — Ditto p. 358. 

22. To constitute a partition of a joint undivided estate, with¬ 


in the Hindoo law, so as to give to each shareholder, a right to 
dispose of his own share of ancestral property acquired with joint 
funds or by joint exertion, different from what he possessed while 
the family remained undivided, there must be an actual not 
merely a nominal separation. A mere agreement or express in¬ 
tention to divide is not sufficient to create separate properties.— 
Ditto vol. VII. p. p. 62 and 504. 

23. When partition is denied, the fact may be ascertained by 
reference to separate possession of house, or separate transaction 
of affairs.— Select Reports vol. VII p. 87. 
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ral property is liable to 
# any of the coparceners.— Madras Sadder Adawlvt Dec . vol. I, p. 
210.. 

25. A minor can sue for division only op the ground of malver¬ 
sation or danger to his interest while the property is in the hands 
of a managing member*— Madras Sudder Decs, for 1859, p. 263. 

26. To sustain a claim to a share of a deceased brother’s pro¬ 
perty, it being admitted that there was no inheritance from the 
father, the claimant must show that the property in question was 
acquired by the joint labors and exertion of the deceased and 
himself*— Ditto vol. I. p* 101. 

27. A will showing a wish on the part of the testator that his 
sons should enjoy his estate jointly, is no bar to a suit for parti¬ 
tion of the estate after his death.— Ditto p* ’495. 

28. Land granted for the maintenance of the rank and dignity 
of a family is exempted from partition, but if the members sub¬ 
sequently divide they may respectively enjoy the annual produce 
in such proportions as they may be found legally entitled.— Ditto 
for 1851. p. 87. 

29. A grandson may, by Iliudoo Law, irrespective of all cir¬ 
cumstances, maintain a suit against hivS father for compulsory 
division of ancestral family property.— Stokes’ M . //, C, Reps * 
vol. X. p. 77. 

30. “While the members of a Hindu family enjoy in common 
undivided property, money expended in its improvement or repair 
is considered as spent on behalf of all the members alike and all 
have the benefit of the outlay when a division takes place.— Ditto 
p. 309. 

3L Where one of four brothers sued, as a member of the uni¬ 
ted family, for his share of the profits of a firm composed of one 
brother's son and certain Mahomedan parties, it was held that 
he was entitled to such share on the concurrent authority of the 
custom of the country and Hindoo law, that all the members of 
an undivided family share all profits equally. The other parceners 
however were decreed to retain their shares untouched, as they could 
not be supposed to have been necessarily informed either of the 
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or customs of another religion so as to make these 
binding upon them.— Bnrodaile's Bombay Sadder Reports, 
vol. II. p. 2. 

32. The mere execution of a deed of division does not alter 
the status of an undivided family unless actual possession of the 
shares has been taken by the shareholders uuder the terms of the 


deed .—Madras Sudder Decs, for 1853, p. 125. 

33. Where a division of family property had taken place in 
which for 19 years a party had acquiesced, it was presumed that 
he consented to the share allotted to him, though under the Hin¬ 
doo law he was entitled to a larger share. —Ditto for 1859, p. 84. 

34 The possession of certain lands appertaining to a joint 
estate, in lien of an annual dividend of the profits of the estate left 
under the management of one or more sharers, is sufficient to 
maintain a right of partition in the joint estate when required.— 
Select Reports vol. I. p. 2.25. 

35. A partition in fact is as binding as a partition by agree- 
ment.— Fulton’s Calcutta Supreme Court Reports, vol. I. p. 132. 

36. The sole manager of the joint stock of a Hindoo family, 
supposing that joint stock to be augmented by his sole exertions, 
is not entitled to a double share of the amount of the augmen¬ 
tation for his trouble .—Ditto p. 165. 


37. The acquisition of a distinct property by a member of a 
joint family without the aid of the joint funds or joint labor gives 
a separate right and creates separate estate .—Ditto p. 166. 

38. The union with the joint fund of that which might other¬ 
wise have been held in severalty, gives it the character of a joint 
and not of a separate property.— Ditto. 

39. Held, following the recorded opinion of the Hindoo Law 
Officer, that a father who, after dividing Iris property among the 
sons by first marriage, retaining a maintenance for himself, after¬ 
wards remarries and acquires fresh property, exceeding his former- 
property in value, is competent to transfer the property thus re¬ 
maining and acquired, to his second wife, provided that it is done 
for the benefit of the issue by the second marriage .—Agra S. 0, 
JR. for 1863 p. 71. 




ionis that their representatives are entitled qi. w _ 
mged to the brothers under whom th< 
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ition obtains of a continuance of til 


heirs have been in exclusive possession and enjoy 
chased property for a long time, the presumption is that the 
chase was made by that brother, and that the other brother had 
no right, title, or interest in it .— Ditto, vol. III. p. 153. 







Where brothers are found to be living together as a joint 
Hindoo family, they must be presumed to be joint in property’ 
until the contrary is proved. This presumption would, to a certain 
extent, be rebutted by a clear admission or clear proof of the non¬ 
existence of ancestral property.— Weekly Reporter vol. V. p. I45. 

5. Where the manager of a joint Hindoo family re-purchases 
benamee, the presumption is that the property so re-purchased is 
held by him for the benefit of tlie joint family.— Ditto, p, 155. 

0. The presumption that a Hindoo family, immigrating into 
Bengal from the N. W. Provinces, imports its own customs and 
law as regulating the succession and the ceremonies of Hindoo 
Law in that family, may be rebutted by showing that, except as 
regards marriage, all other ceremonies are performed according to 
the Law of the Bengal School and by Bengal priests.— Ditto, 
vol. VI. p. 396. 

7. Where a Hindoo family lives joint in food and estate, the 
I (resumption of law is that all the property they are in possession 
of is joint property, until it is shown by evidence that one mem¬ 
ber of the family is possessed of separate property. 

The purchase of a portion of the property in the name of one 
member of the family and the existence of receipts in his name 
respecting it, may be perfectly consistent with the notion of its 
being joint. The criterion in such cases in India is to consider 
from what source the purchase money comes .—Ditto (P. C. 
Rulings,) p. 43. 

8. The presumption of Hindoo Law as to joint property cannot 
apply in a case where the property is claimed through a son-in- 
law living in the house of his father-in-law.— Ditto, vol. VII. 
p 219. 

9. So long as no partition is proved, the presumption is that 
the property is joint. Certain parcels being held in severalty, does 
not rebut the presumption as regards the rest of the estate.— 
Ditto , p. 151. 

10. The common presumption of Hindoo Law in favor of 
members of a joint family, does not apply to a case in which 11 
years after separation, one of the parties sues the others alleging 
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irtain immoveable property possessed by them on the all&J 
of exclusive purchase was acquired by joint ancestral 
*. — Ditto , vol. IX. p. 558. 


11. The presumption of law is, that the whole of the property 
of an undivided Hindoo family is in coparcenary. The onus lies 
on a member of such family to prove that it was separately ac¬ 
quired.— Moore’s Indian Appeals vol. III. p* 229. S#e also Ayfa 
Sadder C. Reports for 1863, p. 228. 

12. In cases in which a Hindoo widow, having a minor son 
living, sells or mortgages from necessity any portion of the 
real estate of her infant son which she holds in trust for him ; the 
burden of proof of such necessity, if it be called in question by 
the minor after reaching his majority, as in all cases in which 
special pleas are pleaded, lies on the mortgagee or purchaser. 
Calcutta Sadder Reports for 1856 p. 980- 

13. In a Hindoo undivided family, the mere fact that one 
brother's name was used in documents relating to property, affords 
no presum tion of his being sole proprietor; especially where he is 
the eldest brother, or is shown to be the managing member of the 
family.— Marshall's Calcutta High Court Reports vol L part i. 
See also Weekly Reporter vol I. p. 38. 

14. In a case where a Hindoo family migrate from oue terri¬ 
tory to another, if they preserve their ancient religious cere¬ 
monies, they also preserve the law of succession. The presump¬ 
tion is, until the contrary is proved, that the family so migrating 
have brought with them, and retain, all their religious ceremonies 
and customs; especially when the family is shown to have brought 
with it its own priests, who, and their descendants after them, 
continue their ministrations down to the period of contest.— Mar- 
shall*$ Calcutta High Court Reports , vol. I. p. 2. 

15. In conformity to the repeated rulings of Her Majesty's 
Council and the late Sudder Court, the properties purchased in 
one brother's name in a joint Hindoo family are joint, and not 
self-acquired and separate, and the onus of rebutting such a pre. 
mmption falls upon the party making the special plea .—Ditto 
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Court. 

27 and 70. 

16. In conformity with the decisions of the late Sudder Court, 
where properties are admittedly not ancestral, the ordinary pre¬ 
sumption of the joint interest does not arise from the fact of the 
members of the family living in eommcnsality.— Hay’s High 
Court Reports for 1862, p. 438. 

17 The mere circumstance of messing together is in law no 
conclusive proof of coparcenary in property.— Select Reports vol. I. 

p. 35. 

18. When the presumption of joint property in a joint Hindoo 
family is rebutted by production of an exclusive and separate title, 
the party against whom such a title is produced is bound to show 
that the title is "not really exclusive and separate,— Weekly Re¬ 
ported vol. I. p. 107. 

19. A reversionary contingent interest subject to the life estate 
of a Hindoo widow may be assigned. The assignee of such an 
interest is entitled to restvain the widow from committing waste 
by taking possession of the estate upon giving security to account 
for the usufruct during the widow's lifetim q.—M arshall’s C alcutta 
High Court Reports . vol. I. p. 622. 

20. A debt incurred by the head of a Hindoo family resid¬ 
ing together is under ordinary circumstances presumed to be a 
family debt.— Stokes’ M, H. C» JR. vol. I. p» 378. 

21. The presumption is that a Hindoo's property is ancestral 
and not self-acquired.— Ditto p. 334. 

22. The father and the son under the Mitakshara Law are in 
the position of a joint Hindoo family, and when ancestral estates 
are 'admitted to exist, the presumption of law is that all property 
they are in possession of is joint property, until it is shown by evi¬ 
dence that one member of the famliy is, possessed of separate pro¬ 
perty. The burden of proof, therefore, is on the member alleging 
self-acquisition.— Weekly Reporter, vol. XI. p. 436. 

23. In a suit for the<division of the property of an undivided 
Hindoo family, the whole of the property of each individual is 
presumed to belong to the common stock, and it lies upon the 


Reports , vol. II. p. 
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who wishes to except any of it from the division, to 
prove that it comes within one of the exceptions recog¬ 
nized by the Hindoo Law,— Knapp’s Privy Council Reports , voL 
it p. 60. 

24. Absence on the part of a husband for nine year3 does not 
furnish a presumption, in the eyes of the Hindoo Law, that he is 
dead.— Wyman’s R . C. C\ Reporter , vol. IV. p. 252. 

25. Mere separation in mess is not sufficient to rebut the pre¬ 
sumption of joint ownership which arises when there is a nucleus 
of joint property, either admitted by the party pleading sole ac¬ 
quisition, or proved against him by his opponents.— Ditto , p. 132. 





PROPERTY- (Ancestral) 


1. The power of a manager for an infant heir to charge an¬ 
cestral estate by loan or mortgage, is, by the Hindoo law, a limit¬ 
ed and qualified* power, which can only be exercised rightly by 
the manager in a case of need or for the benefit of the estate* 
But where the charge is one that a prudent owner would make iu 
order to benefit the estate, a bonafide lender is ncrt affected by the 
precedent mismanagement of the estate. The actual pressure on 
the estate, the danger to be averted, or the benefit to be conferred, 
in the particular instance, are the criteria to be regarded. If that 
danger arises from any misconduct to which the lender has been a 
party, he cannot take advantage of his own wrong to support a 
charge in his favor against the heir, grounded on a necessity which 
his own wrong has helped to cause.— Moore’s Indian Appeals vol. 
VI. p. 303. 

2. According to the Mitucshara , sons have in ancestral pro¬ 
perty a vested interest which is saleable in satisfaction of claims.— 
Weekly Reporter vol. V. p/ 54. 

3. Under the Mithila law , as expounded by the Vivada C hint a - 
mam , and supplemented where deficient by the Mitakskara, a sou 
has ownership in ancestral property even during his father's life¬ 
time ; and such ownership accrues on the son's birth, from which 
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the father and son arc joint owners. The existence of a 
decree against the father is not sufficient evidence of the necessity 
for his selling his son’s interest in ancestral property.—J Ditto vol. 
IX p. 460. 

4. Under the Mitacshara law, a son is entitled to recover from 
the purchasers from his father ancestral property, improperly sold 
by the father, and in the absence of proof of circumstances which 
would give the purchaser an equitable right to compel a refund 
from the son, the latter would be entitled to recover without re¬ 
funding any part of the purchase-money. . But if it is proved 
that the son got the benefit of his share of the purchase-money, 
the son must refund his share of , the property sold. And 
where the purchase-money has been applied to pay off a valid 
incumbrance on the estate, the right of the son to recover will be 
subject to that of the purchaser to stand in the place of the in¬ 
cumbrance. The onus in such cases to prove the application of 
the purchase-money lies on the purchaser .—Ditto p. 611. 


5. Collectorate Challauns acknowledging the receipt of Go¬ 

vernment revenue, were held to be no evidence of the necessity 
for the sale of the ancestral property on account of which the re¬ 
venue was Weekly Reporter vol. VIIL p. 519. 

6. Property purchased by a father in possession of ancestral 
property as manager for himself and his sons, from the profits of 
such ancestral property, is itself ancestral property .—Ditto vol IX- 
p. 256. 

7. Shares in ancestral property may be sued for, whether they 
are held jointly or separately .—Ditto vol. III. p. 108. 

8. In a suit by a son to annul an alienation of ancestral pro¬ 
perty by his father, the onus is not on the son to prove the absence 
of necessity for the sale, but on the purchaser to prove the exis¬ 
tence of the necessity. When the necessity is shown, it is not for 
the lender to see to the application of his money, nor can his title 
be vitiated even if the borrower wastes the loan and neglects to 
appropriate it to the purpose for which it was borrowed, —Ditto 
vol. II. p. 292. 
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9. Where ancestral property is sold by the father, and the son 
sued to cancel the sale, and oust the purchaser therefrom, the 
Court held the son entitled to sue for caucelment of such sale.— 
Moonshee Honooman Persaud’s High Court Reports N. IV- P. vol- 


I. p. 86. 

10. When a Hindoo dies indebted, his estate does not, in whole 
or in part sufficient to pay off the debt, vest in the creditor as if 
by hypothecation ; but the entire estate absolutely passes to the 
heirs with full power to deal with the whole estate before satis¬ 
faction of the debts .—Ditto p. 72. 

11. Where a mokuraree lease, at a nominal rent of a small 
portion of ancestral property, was granted for long and faithful 
service to a Dewan of the family by the father, without the con¬ 
currence of his infant children, the grant was held to be invalid 


under the Mitakshara Law.— Weekly Reporter vol. XI. p. 343. 

12. Under the Mitakshara Law, a son is equally entitled with 
his father, as well to the profits of ancestral property as to the 
property itself, from the moment of his birth or adoption .—Ditto 
p. 436. 

13. A Hindoo father has no power to settle ancestral property 
by conveyance in his lifetime or by will to take effect after his 
death, without the consent of all his sons living at the time. 
Where such a settlement is not assented to by the sons living at 
the time, and another son is afterwards born no subsequent assent 
of the former would be binding on the latter .—Ditto p. 48. 

14. Under the Hindoo law in force in these Provinces, a suit 

, may be brought by the son for the prevention or annulment of an 
illegal alienation of ancestral property by his father, during the 
latter's lifetime. Held also that under the existing law and prac- 
tice, it is not improper, when a suit is brought for the annulment 
of an illegal transfer, and also for possession of snch property, to 
decree the former, and dismiss the latter portion of the claim, the 
precedents of the 28th November last, 21 st February 1853 and 

31st July 1852 and other similar precedents notwithstaning._ 

A ffra Law Journal vol. I. p. 34. See also Select Agra Court 
Decisions, vol. I. p.p. 206 and 286. 
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A distribution of ancestral property which has been ac 
fuiesced in by both parties, need not be set aside though contrary 
to the ordinary rules of Hindoo law .—Selected Decisions A r . W. 
P* vol. II. p. 69. 
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16, Under the Hindoo law the sale of the rights and interests 
of a father in ancestral property in payment of a debt incurred for 
the benefit of the family extinguishes the contingent interest of 
his sons in this property and gives to the auction purchaser a 
right to the possession of the entire property sold .—Agra S. R. 
vol. II. p. 469. 


17. Ancestral property is not to be confined to such as the 
father had derived from his ancestors, but included paternal 
property or such as had been acquired by the father by whatever 
title, and was possessed by him at the time of his decease.— 
Moore's Indian Appeals vol. VIII. p. 91. 

18. Under the Hindoo law the sale of the rights and interests 
of a father in ancestral property in payment of a debt incurred 
for the benefit of the family extinguishes the contingent right 
of his sons in this property and gives to the auction purchaser 
a right to the possession of the entire property sold .—Agra 
Sadder Reports vol. II. p. 469. 


PROPERTY. (Self-Acquired.) 


1. Under the Hiudoo law acquisitions, whether of real or per¬ 
sonal property, by one of two brothers with his own funds and by 
unaided exertions, are his sole property, and the other brothers 
cannot claim to share therein, although the brothers may be living' 
together in a state of union .—Selected Decisions N. W. P. vol. II. 
p. 438. 

2. Under the Hindoo Law acquisition by the managing partner 
is for common benefit and the money borrowed for the purpose is 
payable by each sharer in proportion .—Select Reports vol. I. p. 76. 

3. One of four Hindoo brothers, while living in family part¬ 
nership with the rest, obtaining a considerable grant of land, is 
held to be exclusively entitled to it by Hindoo law; it not being 
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that lie obtained it by means of aid from any joint funds of 
the family,— Select Reports vol. I. p. 178. 

4. Two Hindoo brothers, living together without any paternal 
estate, purchase sundry lands and hold them for several years in 
commorj tenancy. Claim by the younger against the elder for a 
moiety of the lands. It appearing that the defendant chiefly con¬ 
tributed the capital of the purchase money, both giving their 
labor to the improvement of it, one-third of the joint estate was 
adjudged to the plaintiff .—Ditto vob I. p. 885. 

5. Lauds purchased by the fat her . in the name of his sou, 
though registered iu the name of the latter, being in the 
possession of the former and bona fide his property, the son has 
no right to dispose of them .—Select Reports vol. Ill* p. 363. 


REVERSIONER 

1. The reversionary heirs to au estate of a sonless Hindoo, 
vacated by the widow's death, to which she succeeded, arc his 
heirs surviving at her decease;—so that of several kinsmen of 
equal degree who would have jointly succeeded, but fer the 
widow, if any die in the interim between the deaths of the bus- 
band and widow, their heirs are excluded .—Select Reports , vol. v . 

p. 282. 

2. Suit to set aside alienations made by the grandmother 
of the plaintiff. The plaintiff's mother, the immediate reversioner, 
being in possession of a part of the property comprised in the 
disputed alienations, and not being in a position to institute pro¬ 
ceeding,—Held that the plaintiff, as the next reversioner, was 
entitled to sue to protect his own future rights.— Weekly Reporter, 
vol. II. p. 255. 

3. A reversioner cannot, during the lifetime of a Hindoo 
widow, sue to set aside a sale made by her if 12 years have elapsed 
since the date of sale, though he may, during her lifetime, sue 
to have the sale declared void and to prevent waste. Such limi¬ 
tation does not affect the right of suit of the reversioner after 
the widow's death when he succeeds as heir,— Ditto, p. 272. 
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The right of reversioner entitled to succeed on the deal 
childless Hindoo widow, if he shall happen to survive her* 
cannot be sold in execution of a decree of Court.— Weekly Reporter 
vol. YI. p. 34. 

5. A reversioner in the position of a son or step grandson may 
sue in the lifetime of a Hindoo widow in possession, to prevent 
waste.— Ditto , vol. VII. p. 119. 

6. A sale, by a Hindoo widow is not invalid, but is limited 
to her life-interest, and the reversioner is only entitled to a declar¬ 
ation, that the sale will not affect his interests beyond the widow's 
life.— Ditto, p. 167. 

7. A reversioner may be entitled to a declaration, whether the 
alienations made by a Hindoo widow are valid and binding on the 
absolute heir ; and if he can prove that wilful default is .about 
to take place, he will be entitled to relief from the Court.— Ditto 
p. 303. 

8. The right of a reversionary heir to succession on the death 
of a widow in possession is a contingent one. It is ouly on the 
death of the widow, when his rights as reversioner are converted 
into a right to immediate possession, that he is required to sue 
for possession of the estate. The mere fact of the adoption of 
another party does not prejudice his rights. Those rights are 
invaded only when the adopted son, on the death of the widow, 
takes possession of the property as adopted son. Section 11 Act 14 
of 1859 has no application to such a case.— Ditto, p. 357. 

9. On the death of a Hindoo widow, her husband's heirs are 
entitled to all his immoveable property, except so much as she 
may h^ve disposed of under circumstances making her alienations 
binding.— Ditto, vol. VII. p. 519. 

10. The mere fact of alienations by a Hindoo widow, not 
binding on reversioner after her death, does not entitle him to a 
declaratory decree. Waste on the part of the widow must be 
proved to entitle him to such a decree.— Weekly Reporter , vol. IX. 
p. 460. 

11. When a childless Hindoo widow is the heiress and legal 
representative of her husband, the reversionary heirs arc bound 
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good and valid against her, and therefore against him.— JJiUo, 
p. 598. 

13. The sale by a Hindoo widow of a larger portiou of her 
husband’s estate than is necessary to raise an amount aut 
by the law, is not absolutely void as against the reversione 
can only set it aside by paying the amount she is entitled 
with interest. Ditto, p. 107. 

11. Plaintiff claims as heir of her fatherj she does not < 
heir of her sister, and although she and her sisters took 11 
as heirs of the father, still her sisters had merely the ri 
a female takes by inheritance, namely , a right which 
only during her life. The sisters could not transmit the 
to their heirs, but the estate upon their death passed 
plain till’ as the heir of her father. Therefore the plaintiff js 
not bound by the decrees which were obtained against, the sisters 
during their Jives.— Wyman's R. C. C. Reporter, vol. III. p. 44* 

15. A reversioner, if he can show that a wilful default of 
revenue is about to be made by lifehohler, in order to bring the 
estate to sale, is entitled to such relief from the Court as will - 
prevent tbe apprehended occurrence of a sale for arrears. A rever¬ 
sioner has a right to sue to prevent waste, and such a sale would 
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STRIDHAN. 

I* The word “inherited” used in the Mitacshara in regard to d 
woman's Stridhan refers to persona! property alone.— Weekly Re¬ 
porter, voL III. p. 105. 

2. According to the Mitacshara and Vivada Chintamonee , all 
property inherited by a woman does not become Stridhan; im¬ 
moveable property, inherited from her son, descends on her death 
to his heirs.— Ditto , p. 1*40. 

3. An adopted son has all the rights and privileges of a son 
born, and is also entitled to succeed to the mother'*, Stridhan 
in the absence of daughters.— Ditto, p. 40. 

4. A gift of money by a son to his mother for the purposes of 
maintenance of the mother, comes within the meaning of Sfridhan 
in the Hindoo Law .— Ditto, vol. V. p. 53. 

5. According to the law of the Benares School, no part of her 
husband's estate, whether moveable or immoveable, to which a 
Hindoo widow succeeds by inheritance, forms part of her Stridhan 
or peculiar property ; and the text of Katyayana, cited, must be 
taken to determine, first, that her power of disposition over both 
is limited to certain purposes: and secondly that on her death 
both pass to the next heir of her husband.— Ditto , (P. C . Rulings) 
p. 23. 

6. Where with the acquiescence of kin, widows took by gift from 
their husband an interest, which otherwise would only have been 
for life or have passed to the kin, the Pandit of the S. D. A., treats 
the same as Stridhan. — Select Reports , vol. V. p. 

7. Under the Hindoo Law a gift of property to a woman by 
her relation is her Sandayica or gift from affectionate kindred and 
is at her entire disposal.— Ditto, vol. VI. p. 77. 

8. Every thing acquired by a married female, by any of the 
recognised modes of acquisition, descends in the same manner to her 
daughters' daughters. See. There is only one point on which this 
interpretation of the Mitacshara has been restricted by the several 
judgments of the High Court of Bombay. It has been ruled that 
the property acquired by a woman, through inheritance from her 
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sand, is not Stridhari according to tho Mitaschara. In the 
judgment of the High Court, Appellate side, in the case of Jarni- 
yatras and Uttararam versus Bai Jama.— {Bombay High Court. 
Reports , vol. II. page 10,) the following passage occurs : — 

9. “The notion that according to the Mitacshara such (immove¬ 
able) property (inherited from a son less husband) forms part of 
the widow's Stridhan, and as such goes on her death to her heirs, 
not to her husband, was founded on a passage of Sir T. Strange 
(p. 248, 4th Clause,) which was itself based on a mistaken reference 
to the Mitacshara . The Hit. Chapter II. Sec. II. Cl. 2, undoubt¬ 
edly classes property acquired by inheritance under the widow's 
Stridhan ; but (as pointed out in Devacooverbai’s caso) Clause 4 
of the same Chapter and Section conclusively shows that tho words 
acquired by inheritance, as used in Clause 2, relate only to what 
has been received by the widow from her brother, her mother, or 
her father, i . e. from her only family .’'—West and Buhler's Digest 
of Hindoo Law (Introduction) p. LXIV. 

SUCCESSION. 


L Property real and personal, having been given by a Hindoo 
to his concubine, and descended at her death to two surviving 
daughters ; on the demise of one daughter, the sister takes Her 
share : tho lawful wife of the father has no claim .—Select Reports. 
vol I. p. 8. 

2. According to the Hindoo law as current in Agra, a childless 
widow, after her husband’s death, will succeed to the moiety of 
a village granted to him arul to his brother, by the Kajah of the 
country, on a rent-free tenure; partition being presumed. She 
has only a life-interest therein, and cannot alienate it. Aftev 
her death it will go to her husband’s heirs .—Ditto vol. IL p. 320. 

3. According to the Hindoo law as currcut in the West, the 
daughter of a son who died before his father, the original 
acquirer of the property at issue, has no right during the lifetime 
of the widow of a grandson in the male line of such original 
acquirer.*-- Ditto vol. VII. p. 59. 
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On the death of a Hindoo (who had been separate m 
estate from his brothers), and during the life-time of his widow, 
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his brother’s sons having claimed as his heirs, and obtained 
mutation of their names on the Collector’s rent-roll Held that 
as under the Milacshara (under which the case came) tho widow 
would succeed, the act of the nephews was hostile to her, and 
their possession for more than years was adverse possession 
barring her claim. Held, that if a widow without fraud or 
collusion would be barred, the reversioners claiming to succeed 
on her death would also be barred.— Weekly Reporter vol. XL 


P- 0- 

13. Tho general rule of Hindoo Law, which gives a preference 
M heir to The whole blood pver the half blood, extends also to a 
raj, in the absence of evidence showing that the family custom 
by which the succession to the rr.jdom is governed supersedes the 
general law. Where a custom is proved to exist, it supersedes 
the general law, but the general law still regulates all beyoud the 
custom .—Ditto vol. XU. (Privy Council Rulings) p. 31. / 

13. .The sister of a Hindoo whose property has devolved upon 
his widow, is not in a position to contest tbe actions of the widow 
with regard to the property she has inherited, she not being in¬ 
cluded among the BundliooR or Cognates.— Agra Law Journal 
vol. I. p. 15 . 

14. According to the Mitacshara law widow of the deceased 
takes the precedence of the brother in a divided Hindoo family.— 
Hay’s High Court Reports for 1862, No. 3, p 119. 

In. Property accruing to an individual by his own labor de- , 
volvea under the Hindoo Law where there is no son nor adopted 
«ou upon the widow.— S. D. A. Decisions N. IV, P. vol. 1. p, 28. 

16. The right of inheritance to the estate of a deceased gurno 
much less of a division of property; left by him, whether hereditary 
or self-acquired, amongst his chplas, does not exist, but tbe right 
of succession depends upon the nomination made by the deceased 
guroo, confirmed by tho mohuuts of the sect on tho occasion of 
their assembling for the performance of their doty.— Ditto, p. 309. 

] 7 The right of succession to the property of a gostrnn being 
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unt of a temple, is regulated by the rules applicable to the 
SunnyaseeS' The marriage of such a mohmt ia not valid, aud !m 
widow has no right to inherit.— S. Deem . N. W. P . vol. II. p. 49 
13. Though a female may be the disciple of a gossain , she can¬ 
not, under the Hindoo Law, succeed to his property, the succes¬ 
sion being confined to male pupils. Lands bestowed by a zemin¬ 
dar in perpetuity upon a gossain, escheat upon the death of the 
donee without legal heirs together with any buildings or graves 
standing thereon, to the ruling power and does not revert to the 
donor.— Ditto, p. 235. 

19. The illegitimate children of a deceased Brahmin, Csketrya 


(Up .—Ditto 


or fry as a have no claim in his estate beyond maintenar 
p. 491. 

20. An illegitimate son of a Cshetrya , one of the three rege¬ 
nerate castes, by a Sudra woman, cannot by the Hindoo law of 
inheritance, succeed to the inheritance of his putative father; but 
is entitled to maintenance out of his deceased father's estate. In 
the case of the Sudra class, illegitimate children are qualified to 
iuherit.— Moore's Indian Appeals vol. VII. p. 18. (See Select Re¬ 
ports, vol. HI, p. 132.) 

21. One adopted by the Critrima form, which is in use in Be- 
har, Tirhoot, &c., takes inheritance both in his own family and 
that of his adoptive fathers —Select Reports, vol. I. p. 15. Note. 

22. According to the law current in Behar, a widow is not en¬ 
titled to her husband's share of joint property, but to maintenance 
only.— Ditto, vol. I. p. 16. Note. 

23. The mere act of performing the funeral rites of a deceased 
Hindoo gives no title to succession, without proof of right .—Ditto 
vol. I. p„ 20. 


2 k The proprietor of a talook in Benares died, leaving three 
sons. The first son died leaving a son, the plaintiff: afterwards 
the second sou died. The grandson sued defendant, the third sou, 
for a partition, and his share. There were surviving, besides the 
parties, two widows of the second sou. Adjudged that the plain- 
lift aud defendant take half and half by inheritance; and that 
the widows receive maintenance.— Ditto, vol I. p. 59. 
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Sons by different mothers share equally. A distribution 


is made among them per capita aud not per stirpes, not according 
to the mothers, but with reference to the number of sons.—Select 
Reports vol. II. p. 110 

20. The brother’s daughter’s sou, and the grandson of n daugh¬ 
ter’s sou, cannot inherit, even though there should be no other 
heirs.— Ditto, vol. III. p. 37. 

27. According to the law current in Benares, if the family 
be not joint, but divided, the property of the deceased would de¬ 
volve on his daughter; if joint and undivided, on his brother’s 
son, who would share alike. By the law current in Beugal it 
would devolve on the daughter, whether the family were united 
or separated.— Ditto, vol. III. p. 236. 

28. By the law current in the West, a widow does not inherit 
the property of her husband when held in co-parcenary, but only 
when held in severalty. In the former case, she is only entitled 
to maintenance out of it.— Ditto vol. III. p. 330. 

29. The reversionary heirs to the estate of a sonless Hindoo 
(vacated by the widow’s death) to which she succeeded, are the 
heirs who survived at her decease ; so that of the several kinsmen 
of equal degree who would have jointly succeeded, but for the 
widow, if any die in the interim between the deaths of the husband 
and widow, their heirs are excluded.— Ditto vol. V. p. 282. 

30. An uncle and nephews were in a state of general 
severalty, but held some ancestral property in common. Such 
tenure by the Hindoo law of the Western Schools, will not estab¬ 
lish the right of the nephews to take their uncle’s estate before his 
wife and daughter’s son.— Ditto vol. V. p. 349. 

31. A Iliudoo woman of Behar, who had inherited the entire 
estate of her father, died, leaving a sister’s son’s sons, and a 
daughter. Held that the former succeed, and that per capita 
aud not per stirpes. — Ditto vol. VI. p. 801. 

32. In the event of joint succession by a Hindoo family to 
ancestral property, joint tenancy will be presumed until the 
contrary is proved.— Ditto vol. VII. p. 20. 

33. A party having become a byragee (but mixed in worldly 
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as to exclude His adopted son from succeeding to his property.— 
Calcutta Sudder Deem, for 1852, p. 1 OSD. 

34. Under the Hindoo law though an insane cannot succeed to 
the inheritance of property, a person who has once succeeded to 
property is not to be dispossessed of it, if he subsequently becomes 


insane. —Ditto for 1854, p. 244. 

35. Suit by a Hindoo widow to recover from a second widow 
her half share of the deceased husband’s estate. Held that incon¬ 
tinence of plaintiff is established, and the right of succession 
which by the Hindoo Law she lias thereby forfeited is not affected 
by the provisions of Act XXI. of 1850, which refer to the renun¬ 
ciation of the Hindoo religion and not to a case of incontinence.— 
Ditto, for 1858, p. 1891. 

86. By the Mifacshara law, the slridkan property of a wo¬ 
man goes on her death toiler husband and failing him to his near¬ 
est kinsman allied by funeral oblations.—Zh/Zo, for 1860, p. 641. 

37. In cases of inheritance, in order to legalise auy deviation 
from the strict letter of the law, it is necessary that the usage 
authorising *ueh deviation should have been prevalent during a 
long succession of ancestors in the family, when it becomes known 
by the name of Kulackar , and has the prescriptive force of law.— 
Sekct Deports vol. II. p. 116. 

38. On failure of undivided members, those who are divided 
may inherit.— Madras Sudder Dec . for 1859, p. 35, 

39. If one who has been adopted die without issue, the pro¬ 
perty of the adopter goes to his natural heirs.—Ditto p. 265. 

40. The person introduced into a family as a son obtained by 
gift being cut off from alliance, under the Hindoo law, with his na¬ 
tural kindred, they forfeit all claims to succeed to.his estate, 
which on his demise without issue reverts to the adoptive family. 
— Ditto for 1855, p. 125. 

41. Except in the case of regalities and certain ancient zentm- 
dairies which vest in the eldest son, to render an unequal distri¬ 
bution of ancestral property amongst his sons by a father valid, 
the distribution must be effected during the lifetime of the father 
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to consent of the sons and separate and independent pos- 
session of their scares must be at once assumed by the several 
sharers ,—Madras S. D. for 1 8 a 9, p, 127* 

42. When two sous of one common ancestor succeed to 
ancestral property and one o? those sons dio without male issue* 
the surviving sou and not the deceased's widow or daughter is 
entitled to the Madras Sudder Adaiolut Decs. voL I. 


p. 485. 

43. The sons of a man who divided his property daring his 
lifetime into three shares, one for each of his sons, and one for 
himself, his wife and daughter, have no claim to the reserved share 
upon his death, the widow and daughter surviving him.— Ditto 
vol. II. p. 16. 

44. The illegitimate sons of a husband succeed to the property 
of their father to the total exclusion of the legitimate sons of 
his brother who also was a bastard .—Ditto for 1819, p. 50. 

45. The illegitimate son of a Sudra, who died leaving neither 
son. daughter, nor daughter's son, is entitled to take the heritage, 
but not if he belonged to one of the superior classes,— -Ditto voL 
I. p. 546. 

46. The share of a member of an undivided family dying 
without issue vests in his brother and not in his widow .—Ditto for 
1S58 p. 125. 

47. A Hindoo widow, whether childless or not, stands next 
in the order of succession on the failure of male issue. Where 
A. had two vrves B. and C., and 13. predeceased A. leaving three 
daughters, and C. survived A- and was childless. Held that C. 
succeeds to A.*s property, in preference to the three daughters.— 
Stokes' M. //. C\ lU>p. vol. I. p. 223. 

48. Under the Hindoo law, prostitute daughters living with 
their prostitute mother, succeed to the mother’s property in pre¬ 
ference to a married daughter living with her husband .—Calcutta 
Sudder Decs . for 1846, p. 298, 

49. A widow is not competent to claim a share of undivide d 
ancestral property, nor can she be considered as a coparcener/ of 
the estate. If ancestral property of an undivided family has 

2-1 
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prided to an adopted son, he becomes the owner of it, and on 
death his widow succeeds to it to the exclusion of the widow of 
his adoptive father.— Madras S. A . Dec. vol. I. p. 210. 

50. A sister as among the heirs taking under the Hindoo law 
is not recognized.— Ditto for 1859, p. 247. 

51. The moment a party becomes afflicted with leprosy, he 
loses his natural right of inheritance and the disqualification de¬ 
scends to his heirs thus afflicted.— Ditto for 1857, p. 210. 

52. It is only when leprosy assumes a virulent and aggravated 
type that it is regarded by Hindoo law as a disqualification entail¬ 
ing forfeiture of inheritance. The rights of the party are not 
affected when attacked by it in a mild and simple form.— M. S. A . 
Dec. for 1860, p. 289. 

53. The mental incapacity which disqualifies a Hindoo from 
inheriting on the ground of idotcy is not necessarily utter 
mental darkness. A person of impound mind, who has been so 
from birth, is in point of law an idiot. The reason for disqualify¬ 
ing a Hindoo idiot is his unfitness for the ordinary intercourse of 
life.— Stokes’ Madras H. C\ Rep. vol. I. p. 214. 

54. According to Hindoo law, the widow of a party who had 
until his demise lived conjointly with a first cousin, and which 
widow subsequently to her husband's demise had continued to live 
on with her husband's said first cousin until he demised, aud 
enjoy a community of goods with him, as in her husband's lifetime, 
was entitled to succeed to the property acquired by the said first 
cousin of her husband, in supersession of a lineal descendant of 
the common ancestor, but belonging to a branch of the family 
lon g dissevered from that to which the first cousins belong.— Agra 
Sttdder Decs, for 1862. p. 806. 

&5. Under the Hindoo law, in conformity with the opinion of 
the Court's Pundit, where one of two brothers took under a will, 
a j6int and equal share in real property bequeathed by their father, 
a fthird brother is entitled to succeed by inheritance to half of the 
moiety possessed by one of the brothers predeceasing him, his 
koUiing iu severalty notwithstanding.— Ditto for 1863, p. 533. 

56: Where the plaintiff sued as daughter to succeed to the 


of her deceased father, to the exclusion of the defendant, 
the childless widow of a son who predeceased his father, and who 
was in possession of the property, held that, in conformity with 
the Hindoo law of succession, as laid down by former prece¬ 
dents, the daughter was sole heir to her father, as to hereditary 
property, but was not entitled to property acquired by the sou who 
had female issue, and to a certain mouzah in regard to which the 
widow had been recorded as proprietor during her father-in-law's 
life .—Agra S. Veens * for 1864, p. 171. 

57. The devolution of Strtdhan from a childless widow is regu¬ 
lated under the MUakshra by the nature of her marriage, and if it 
was according to the four approved forms, the Stridhan goes to the 
collateral heirs of her husband .—Weekly Reportin' vol. X . (P . C. 
Rulings) p. 3. 

58. According to Strange, El. fit. L., adultery divests the 
right of a widow to inherit after it has vested. 

On the other hand, the Shastri’s opinion seems to be sup- 
«J^>rted by the Viramitradaya, where it is said, / 221 p. 2. 1. 8. 

“And these persons (those disabled to inherit) receive no share 
only in case the fault was committed or contracted before the di¬ 
vision of the estate. But after the division has beep made, a 
resumption of the divided property does not take place, because 
there is no authority, (enjoining such a proceeding). Colebrookc, 
quoted by Strange (App. to Chapter VII. p. 272.) lays down the 
principle that after the estate has once vested it can be forfeited 
only by loss of caste. A woman would in geueral be expelled 
from caste for proved incontinence, and hence Sir T. Strange (p. 
164.) has inferred that a widow holds “ clumcasta fuerit ” only ; 
but the authorities quoted by Colebrooke do not support the view 
that any forfeiture of property necessarily attends expulsion from 
caste. It would follow as a necessary consequence in the case of 
a member of an undivided family, as all the property would be 
appropriated by those members who remained in communion with 
the caste; but this would not be so in the case of a separated per¬ 
son,— West and Buhfcr's Digest of Hindoo Law, p. 300. 

39. By the law of inheritance prevailing in Madras and 
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throughout the southern pnrts of India, separate acquired estate 
descends to a widow, in default of male issue of the deceased 
husband.— Moore's Indian Appeal*, vol IX. p. 539. 

63. Held, in accordance with the decision of the Privy Coun¬ 
cil in Shiba Gunga case (IX. Moore p. 609), that a Hindoo, 
subject to Mitakshara, may die possessed of a share in joint family 
property, and also of separately acquired property, and that the two 
will not necessarily devolve on the same heir, but that they may 
either descend to different persons, or if descending to the same 
persons, may descend in a different way and with different conse¬ 
quences. lu that case no presumption exists in favor of the 
cognate heirs in regard to the self-acquired property. It may be 
generally laid down that any Hindoo within those provinces 
whether governed by the Bengal rule of succession or otherwise , 
possesses a power to bequeath an estate by will, co-extensive 
with his power over the estate in his life time. —Wymatfs R . C\ C< 
Reporter vol. II. p. 141. 

61. Under the Mitakshm, a brother’s grandson, although not 
therein enumerated as an heir, may, on default of all heirs, succeed 
to his grand uncle’s estate. The word sons in the Mitakshara, as 
a general rule, includes all descendants in the male line who can 
offer oblations to the deceased .—Ditto p. 177. 

62. Held, that under the law prevailing in these provinces, the 
grandsons of a maternal uncle are not considered among the lieira^ 
entitled to succeed to a deceased nephew’s property.— Agfa Law 
Journal, 1st November, 18G5. 

WIDOWS. 


1. The right of a Hindoo widow is not necessarily forfeited by 
bt r omitting to apply for separate possession of her husband's un¬ 
divided share for more than 12 years after his death.— Select 
Meporls vol. III. p. 30. 

2. A Hindoo widow, the mother of two minor children, con- 
ditioually sold her husband's estate for the purpose of paying off 
bis debts; held that, under tbe circumstances, the sale was illegal 
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the absence of proof of the necessity for the continuation.— 
Select Reports vol, VI. p. 244. 

3. A Hindoo female in possession of property derived from 
her husband, in which she had a life interest, contracted debts en¬ 
tirely personal, and for purposes of her own. Held that her lit 3 - 
hand’s heirs, on whom the estate devolved at her death, are not 
responsible for her debts, which can be recovered only from her 
separate property .'—Ditto vol. VII. p. 114. 

4. A Hindoo widow docs not forfeit her right of succession by 
removing from the family dwelling house of her deceased hus¬ 
band .—Ditto p. 270. 

5. A Hindoo widow’s right to maintenance out of lands which 
belonged to hev husband and have devolved on her son, i 3 a per¬ 
sonal right which cannot be transferred .—Weekly Reporter vol. V. 


p. 111. 

6. A childless Hindoo widow and nearest heir of deceased hus¬ 
band has, under the Miktakshara law, an absolute right over ol] 
the moveable property left by him .—Ditto p. 141. 

7. A purchaser from a Hindoo widow, who is still living, is en¬ 
titled to possession, whether there was necessity for the sale or 
not .—Ditto vol. VI. 36. 


8. A Hindoo widow who leaves her husband’s family for no 
improper purpose, does not thereby forfeit her right to mainte¬ 
nance .—Ditto p. 37. 

9. A decree against a widow for a loan to pay Government 
revenue, is binding on the reversioner .—Ditto p. 52. 

10. The sale of the rights and interests of a Hindoo w idow 
in the property left by her husband, conveys an interest in the 
estate only during the widow's lifetime .—Ditto p. 303. 

11. Under the Mitakshara law, a childless Hindoo widow takes 
only a limited interest in her hujbaud’s estate.—Ditto vol. IX. p 


490. 


12. A widow has a life interest only in her husband's landed 
< state, and therefore any alienation of it by her is invalid and 
void .—Madras Sudder Adawiut Decrees in Appeal Suits vol. L 
jp< 453. 
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A widow cannot during her life constitute by deed any 
person other tb»r the legal heir successor.— M. S. A. Decrees Sfc., 
vol. I. p. 408. 

14. A widow cannot alienate immoveable property, but with 
the consent of her heirs.— -Ditto Decs, for 1856, p. 14. 

15. A widow, although entitled to unreserved possession of her 
deceased husband’s moveable property and life interest in his here¬ 
ditary landed property, cannot alienate the latter either by gift or 
sale except with the consent of the heirs or from want of means to 
perform her husband’s funeral ceremonies. — Ditto for 1849, p. 115. 

16. A widow is competent to sell her deceased husband’s land¬ 
ed property when such alienation is necessary to meet her hus¬ 
band’s funeral charges and debts and her own maintenance.— 
Ditto for 1860, p. 15. 

17. A widow in a divided family has no power to alienate the 
immoveable property inherited by her from her husband, except 
a small portion thereof for religious purposes alone, but she has 
absolute authority over the personal or moveable property to con¬ 
sume or dispose of it at her pleasure.— Ditto for 1850, p. 74 

18. A lease granted by a childless Hindoo widow is valid and 
stands good for the life of the widow.— Marshall's Calcutta IHr/h 
Court Reports vol. I., part 2. 

19. A Hindoo widow, entitled to a life estate only, granted a 
putnee of the lands. Held, first that this did not work a forfeiture 
entitling the reversioners to enter. Secondly (Steer J. dis¬ 
senting) that the reversioners were not entitled to have the put¬ 
nee set aside. Thirdly, that the putneedar being a party to the 
suit was entitled to appeal against that part of the decree which 
declared that the act of the widow has caused a forfeiture of her 
estate, as well as against the part of it which sot aside hkputnee. 
— Ditto vol. I. p. 1. 

20. Sale, by a Hindoo widow, of a property in which she had 
merely a life interest annulled, no necessity for such a sale having 
been showu. Before a decree for immediate possession can be 
given in strch rases to the ptaintiftV. it must be clearly proved that 

property has deteriorated, owing to the sale, or is wasted by 




107. 


purchaser.— Hay'$ High Court Reports for 1862, No. 2 p. 


21. An istifa given by a Hindoo widow having infant son can¬ 


not operate to destroy the title of the infants.— Ditto. 

22. Ancestral property held separately by the hnsband and so 
descending from him to his childless widow, is under the Hindoo 
law alienable by the widow for worthy, not for frivolous or im¬ 
moral purposes .—Agra S. C. R. vol. I. p. 119. (Set* also vol. IH, 


p. 228, of Select Reports.) 

23. The term musleen dad musleen in a deed does not prevent 
a widow from inheriting tho property covered by it .—Agra S. C. 
R. vol. I. p. 64. (See also CalcuttaSudder Reports for 1850 p. 245.) 

24. A Hindoo widow is incompetent to alienate the real pro¬ 
perty derived from her husband .—Ditto p. 52. 

25. A Hindoo widow does not forfeit her right of succession by 
removing from the family dwelling house of her deceased hue- 
bond .—Select Reports vol. VII. p. 27. 

26. A widow cannot inherit her deceased husband’s share in 
joint undivided property .—Ditto vol. II. p. 456. 

27. According to the Hindoo law as current in Agra a 
childless Hindoo widow after her husband’s death will succeed to 


the moiety of a village granted to him and his brother by the 
ruler of the country on a rent free tenure, partition being pre¬ 
sumed, after her death it will go to her husband’s heirs ,—Ditto 
vol. II. p. 320. 

28. The husband’s property was declared not liable for hip 


widow’s debts.— Calcutta Sudder Decisions for 1856 p. 366. 

29. A widow holding a power of adoption, is not thereby 
divested of her life interest in her husband’s estate.- Ditt9 for 


1850, p. 422. 

80. Under Hindoo Law a childless widow, although she has 
a right to roaintenanpe and to live with her brother-in-law in 
the family house, has no right to a defined share in the house, 
even when her brother-in-law owns and occupies the house, still 
less can she set up a claim, to continued residence when the 
proprietary right of the owners of the house have passed from 
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hands in execution of a decree of Court_ Agra J Judder 

aorta for 1863, p. 638. 

31. The right of a widow who had not succeeded by inheri¬ 
tance to the property in suit, but had acquired it by donation 
during the lifetime of her husband, and had since continued in 
uninterrupted possession thereof, the property, moreover, having 
been self-acquired by the husband, who was therefore compe¬ 
tent to dispose ofitasto him might seem fit, cannot be ques¬ 
tioned on the ground that the widow had no right to a share 
of the property, uuder the Hindoo law of inheritance .—Ditto 
fur 1859, p. 63. 

32. A widow of a Hindoo coparcener in a joint undivided 
estate is incompetent to alienate by sale to a third party the 
share of her deceased husband, even on the plea of the want of 
funds to meet family expenses .—Ditto for 1860, p. 785. 

33. In a case in which two brothers Hindoos owned a joint 
undivided estate, and one A. died, leaving a childless widow, 
while the second B. survived for 40 years, and then died leaving 
similarly a childless widow; after which the widow of A. obtained 
a decree in her favor, on a suit brought by her claiming half 
of the whole joint undivided property; held in special appeal 
that under Hindoo Law, the plaintiff widow’s right became li¬ 
mited upon the death of her husband to xnainteuauco only, and 
no right to share in the property as heir of her deceased hus¬ 
band could revive upon the death of her brother-in-law B, 
unless it could be proved, which it had not been, that B. had 
voluntarily conceded to her such right .—Ditto for 1860, p. 
729 , 


Sl 


3Held after consulting the Hindoo Law Officer that whea 
the owner of a joint ancestral property died, leaving a bro¬ 
ther; a minor adopted sou who was his brother’s son; and a 
widow: and when on the adopted son’s <J ea th the widow ob¬ 
tained possession of the property with the consent of the hus¬ 
band’s brother, the widow posesscs under Hindoo Law no right 
to alienate the property during the life of her husband’s bro¬ 
ther. The decision of the Lower Court maintained in this 


MINfSty 


( 205 

'^L-fe^ect, but modified in regard to 

went to interfere with the widow’s present possession.— Agra 
Suddrr Reports for 1860, p. 361. 

35. The decision of the Lower Court ruling that in a joint 
undivided personalty the widow of a deceased joint sharer (the 
parties being Hindoos) being childless, was not entitled to a share, 
affirmed. The decision of the Lower Court whereby bad debts 
had been included in the divisible assets, and other items had beer? 
improperly admitted, modified. A maintenance also assigned 
to the widow whose right was bare, was denied.— Ditto p. 36. 

36. A childless widow in an undivided Hindoo family is not 
entitled, as of right, to possession of her deceased husband’s 
estate, although she may hold jointly with the other co-sharers 
if she cannot realize her maintenance otherwise.— Ditto p. 10. 

37. Decision of lower Court reversed as opposed to Hindoo 
law, and the decretal order being at variance with the claim 
advanced. A merely ministerial order for record of names does 
not constitute a judicial decision by a settlement officer. Lapse 
of time runs against, and not in favor, of a party out of po?session. 
A Hindoo widow is incompetent to alienate joint ancestral pro¬ 
perty, and a claim grounded on such an alleged transfer is invalid. 
A decision declaring a party entitled to possession of property 
which she pleaded to have transferred, is null.— Ditto p. 12. 

38. Suit to declare an alienation by a widow of her husband’s 
share invalid, on the ground of common descent of plaintiff and 
the late husband of the widow, was dismissed on special appeal, 
the Judge having found that no such common descent exists.— 
Ditto p. 661. 

39. Where defendant resisted plaintiff’s claim to a share in 
a joint undivided estate in special appeal on the ground of the 
existence of a general clause in the administration paper allowing 
shareholders to alienate, held that the deceased sharer being a 
childless Hindoo widow incapable to alienate the share of her 
deceased husband under Hindoo Law, the general provision in the 
administration paper was insufficient to set aside the Law.— 
Ditto p. 658. 
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that part of the decree which 
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'* IIel<1 contrary to an opinion delivered by the Hindoo Law 
Officer of the Court, that where the inheritance of a deceased 
person was contested between his widow, on the one side, and 
the widow of a son who had died during his father’s lifetime, on 
the other; the latter has, under Hindoo law, no right of share 
in the inheritance but a right of suitable maintenance only and 
right to any personal property of which her husband had posses¬ 
sion during his life .—Agra 8. Reports for 1862, p. 240. 

41. A Hindoo widow by her unchastity and desertion of her 
husband’s family, forfeits all claim to maintenance aud to partiei- 
pate in the proceeds of her late husband’s share of his patrimony 
and the next of kin to her husband are competent to exclude her 
from the enjoyment of the family property .—Ditto p. 506. 

42. Held in conformity with former precedents that a Hindoo 
widow is incompetent to alienate permanently real property 
inherited by ner in succession to her husband, except for pious 
and necessary purposes .—Ditto for 1863 p. 476. See also ditto 
for 1864, p. 185. 

43. A transfer of her husband’s ancestral estate by a Hindoo 
widow sot aside. Held that the purchaser had not been recog¬ 
nized and accepted as such by the parties who sued for his ejection 
having signed an agreement together with him aud others, on the 
subject of a supplementary partition of the waste and barren lands 
of the village, their elder brother having protested against his re¬ 
cognition when the original partition of the village was made— 
I»Uo, for 1863, p. 522. 

44. In a suit in which the question raised was the validity of 
deed by a Hindoo widow, the sons being alive; held, that the plea 
of necessity for the sale of the house to defray the funeral expenses 
o the deceased husband, raised by the purchaser of the house, the 
laCt of the necessity being found by the Lower Courts as a valid 
one, validity of sate deed by widow upheld accordingly— Ditto. 
for 1864, p. 217. 

4o. A conveyance by a Hindoo widow, without proof of ne- 

cessity fo justify an alienation of ancestral property, can onlv 
operate as a conveyance of her life interest. The purchase of a 
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does not destroy the pre-exist¬ 
ing rights of the holders of the tenure. Reversioners are as much 
entitled to have a sale of their share in such a kismufc set aside as a 
sale of any other property by tbe widow without necessity.— Week¬ 
ly Reporter vol. I. j). 47. 

46,. A Hindoo widow cannot be compelled without proof of 
waste to give security for the value received by her of lands be¬ 
longing to her husband's estate taken by a Railway Company.— 

Ditto vol. I. p. 125. 

47. According to the MUekshara, a Hindoo widow hiay dispose 
of moveable property inherited from her husband, a power she 
does not possess under the law of Bengal; but by both laws she is 
restricted from alienating any immoveable property, whether ances¬ 
tral or acquired, so inherited. On her death the immoveable and 
the undisposd of moveable property pass to the next heirs of her 
husband.— Ditto vol. X. ( Privy Council Rulings) p. 3. 

48. A Hindoo widow may convey, the reversioners having 
previously conveyed to her in fee. A reversioner's heirs claim 
through their ancestor and are bound by his acts .—Fulton's Su¬ 
preme Court Reports vol. I. p, 73. 
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sold for government revenue 


ACCEPTANCE—Ownership by, . 

ACQUISITION— 

Me any of, restricted to particular tribes. 

What is, through learning . 

Without detriment to the father's estate 

By labour.. ... 

Of property by a woman, through inheritance 
from her husband . 

ADOPTION— 

Son given for, . 

Giving or taking an only or eldest son for, 

forbidden ... . 

Form to be observed in,... ..... 

Preference of a brother's son for, 

Caunot bo made by disqualified persons 


ANCESTRAL PROPERTY— 

Equal right of father and son in, 
Partition of, 

Dissipation of,. 

APA VIDDAIl- Son deserted, defined 



APRATIBANDILA —Unobstructed heritage 
ASCETIC— 

Heir of,.. 

What is meant by the estate of an, ... 


BANDI1UB — 

Cognates. 

Three kinds of,. 

List of, in Chap. II, Section 6, not exhaus¬ 
tive ..... 

BLIND- 

Excluded from inheritance . 

But entitled to maintenance ... 

BRAffMANAS— 

Modes of acquisitions restricted to, ... 


Page. 12, xii. 
ib. 

36, viii. 
3;>, i. 
36, x. 

142, ii. 

78, its 

80, xi. xii. 
80 & 81, xiii. 
92, xxxvi. 
140, xi 

# 

42, iii. 
43, v. 44, viii. 
44, ix. 

86, xx. 
2, iii. 

130, i 
132, vii & viii. 


126, iii 
128, i. 

167 Notc.f 

137, i., 139, vi. 
137, i., 139, v. 

12, xii 



wiNisr^ 



Bight of inheritance of, according to Menu,,, 120, iv. See Note . 


Their succession disallowed . 

..., 

1&7, 77 77 

Wealth of, not to go to the king 

... 

130, v. 

JURA IIMECHA III— 

Student 

... 

131, iii. 

Heir of, . 

... 

130, i. 

^BOTHERS— 

Uni ini tin tod .. . 


52, iii. iv. 

Their right of inheritance . 

... 

121, i. 

Of the whole blood . 

... 

122, v, I34> vi. ix. 

Of half-blood . . 

*• 

123, vi. 134, vi. 

CA NINA— Offspring of an unmarried woman 

... 

74, v'i. 

CATTLE—When may be distributed 

... 

38, xviii. 

CJIA TUJiMA ST A — Sacrifice . 

... 

Ill, xxxix. Note. 

CLOTHES— 

Not liable to distribution 

... 

37, xvi. 

Appertaining to the father . 

... 

37, xvii. 

New, . 

... 

ibd 

OONCUB1 NES— Not to bo shared ... 

. 

38, xxii.^ 

CHITA— Son bought, described by Menu 

... 

82, xvi. 

CA/TO//1—Son made . 

... 

83, xvii. 

RITAS . 

... 

xii. 

CSUETRA JA — Wife’s son, defined . 

... 

73, v. 

DAMSEL 

..« 

151* xxvi to xxx. 

DA 'FTA fCA —Son given, described by Menu... 

... 

76, 77 & 78, ix. 

DAUGHTERS- 

Share the residue of mother’s property 

...31, 

viii. ix. x. 146, xii. 

Preference of unmarried, over married 

...31 & 32, xi. 110, iii. 146, 

Inherit on failure of wife . 


xiii. 

il \ ]. lio, n 

Preference of unprovided, over cnrichod, 

... 

116, iv. 146, xiii. 

Sons of, ... 

... 

117, vi. 

Stop . 

... 

149, xxii. 

DEAF -Excluded from inheritance . 

.. . 

138, iii. 

But entitled to maintenance 

... 

im v. 

DEBT— Incurred by mother 

... 

31, viii to x. 



iii 

not maintaining disqualified 


DISEASE— 

Persons afflicted with incurable, 

Contracted by persons before division of the 
estate atfecta their right to inherit 
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m : v. 

,.137, i. 

139, vn 


DISTRESS — Meaniug of, . 

... ... 

79, x. Note, 

DONATION — By a single owuer 

. 

20, xxviii, xxix. 

DUMB- 



Excluded from inheritance 

... ... 

138, iii. 

But ontitled to maintenance ... 

... 


DWIPW/trCA—Hon of both fathora... 

... • • • 

73, 1. Note . 

D WtAMUSUYA YA ,XA— Son of two fathers 

04, i, 73, iv. 

ENEMY—To his father . 

... 

138, iii. 

FATHER- 



Master of moveables . 

... 

17, xxi. 19, xxv ii. 

May distribute unequally 

... 

' b 

When unequal distribution by, improper 

23, vi. 

His donations to sons exempt 

from parti- 


tion . 

... ... 

40, xxvii. 

Inherits after mother . 

... ... 

118, ii* 

Whether reunited or not shares the estate of 


sou ... 

.. 

135, Lt. 

FINDING— Owner by, . 

•«« «*« 

12, xiVu 

FIRE—Two characters of hallowed, ... 


7, ix Note . 

FOOD—Exempt from partition 

... 

38, xx. 

FRIEND—Presents from, 

. 

33, ii. 33, vii. 36, xih 

GAINS—Of Science . 

... ... 

3(5,, x. 

GENTILES--Who are, .. 

GIFT— 

... 

124, i. 

Of an affectionate husband 


16', xx. 

Kind, defined .. 

... 

144, v. 

Subsequent, defined 

... 

114, fli. 

Land received in, ... 

... ... 

59, vii*. 

0OTRA JA —Bight of, to inherit 

G R A N t>- DAU GHTEJfcS— 

. 

m,iiS. 

Their right to inherit . 

... ... 

: 47, XV. 

Share according to the mothers 

... '..... 

147, xvi. 



.ND-MOTKER’8 (Paternalj-Ilight to inherit 
GRANDSONS— 


124, ii. 


Share according to the fathers ... 

••• ... 

41, i. 

Their right to inherit 

... 

147, xviii. 

May prohibit dissipation of father's 
property 

inherited 

44, is. 

GUD } llAJA—Son of hidden origin ... 

... 

73, vi. 

HERITAGE (Sec Inheritance) 

HERMIT- 

Succession to, . 


130, i. 

Property of, 

... 

132, viii. 

HUSBAND— 

Woman’s separate property when 

by> . 

inherited 

145, xi, 150 xxv. 

When, may use wife’s goods 

. 

152, xxxi. 

Idiot- 

Excluded from inheritance 

... ... 

137% i. 

But entitled to maintenance , .. 

... ... 

137, i., 130, v. 

Defined ... ## . 

... ... 

138, ii. 

IMPOTENT— 

Excluded from inheritance 

... 

137, i. 

But entitled to maintenance 

. 

137, l 139, v. 

IMPROVEMENT—Of the common stock 

... 

40, xxx. 41, xxxi. 

INHERITANCE— 

Defined ... 

• «% M> 

2, ii. 

Two sorts of, . 


U, ii. 

Persons excluded from, . 

» #• ’ # + « 

137, L 

Order of succession . 

i t • #1 • 

€9, i. 

INITIATION— 

Dofined . T 

... ... 

51, hi. 

Of brothers at the charge of tho whole 
estate 

52, iv. 


KING— 

Right of, to heirless property subject to 
maintenance of females and funeral 
charges . 108, xxvii. 

Intention to adopt should be announced to, ... 81, xiii. 

Shall not take property of Brahrnana ... 130, v. 
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V 



SMEN—Consent of, requisite to make an aliena* 
tion ... . 



LABOUR —Moaning of,.. . 

... 

36, xi. 

LAME— 

Excluded from inheritance . 

... 

137, i. 

But entitled to maintenance .. 

... 

137, A, 139, v. 

LAND— 

Mode of transfer of, .. ... 

♦ M 

21, xxxi. 

Exclusion of, from partition bears reference 
to inferior sons 

40, xxvi. 

Co-heir who recovers, gets a quarter of it 

••• 

33, iii. 

MAINTENANCE— 

Of adopted sons. 

• «. 

88, xxviii. 

Of son of a regenerate man by a female 
slave ... 

95, iii. 

Of woman suspected of incontinence 


114, xxxvii. 

Of disqualified persons. 

... 

139, v. 

Of daughters of ditto ... 


140, jtii. 

Of wives ditto ... * . 

... 

140, xiv. 

MARRIAGE- 

Forms of, 

... 

145, xxi. 

Of sisters.., ... ... . 

... 

52, v & id. 

Second,. 

... 

141, i., 142. ii. 

MORTGAGE—By a single owner when valid 

... 

20, xxviii. 

MOTHER- 

Separate property of, ... .. 

... 

* 31, viii.. 

Right of, to inherit 

... 

24, viii, 51, A ii 

Debt of,. 

... 

31, x. 

MOVEABLES- 

Father’s power over, . 

... 

19 & 20, xxvii. 

NEPHEWS— 

Eight of, to inherit . 

t ff 

123, m 

Do not share with uncles 

»«« 

viii. 

Take share which bad vested in their father 

123, ix. 

OBLATIONS— 

By the given son to his adoptive and natural 
parents .. 

90, Note. 


♦ 


i 


imsr/ty 



FPATION— 

Meaning of, . 

ORNAMENTS— 

Not subject to distribution 
Of betrothed damsel 
Of wife .. 

OUTCASTE- 

. Excludedvfrom inheritance 
But entitled to maintenance 


<SL 

12, xiii. 

37, xv i. 

152, xxx. 

153, xxxiii. 

137, i. 

137, i. 139, v. 


PARCENER- 

Who is a reunited, . 

His light and duty 

PARTITION— 

Defined . 

Meaning of, . 

Property exempt from, ... 

With or without refeitsnce to primogeniture 

Of property acquired ... . 

Periods of, . 

i After father's death . 

Should bo equal among brothers 

TJuequal, obsolete .. 

Ditto, contrary to scripture . 

Effects not liable to, ... . 

Against father's desire. 

Time Of, affected by pregnancy 
Among sons belonging to different tribes 
Of ^effects secreted and discovered 
Ascertainment of,... ... fM ... 

POSTHUMOUS— 


133, ii. 
ib. Not*? 

... 3, iv. 

... ib. Note* 

16, ;rix. 
22, i. 
23, vi. 

*••• 23, vii. 

27, i. 

**• »* 

29, v. 

30, x. 

...32, i. 37, xvi. 33, ii. 35, 
vii. 36, xii. 50, xiii. 
... 4. 

40, 

57, i. 
6i,i. ii. 

... 154, i.. 155, iii. iv. 


Son’s rights 

Nephew' s right to a share 
PRECEPTOR’S--* 

Bight to inherit . 

PRESENTS— 

■* 

Before nuptial fire . 

On occasion of second marriage < . 
By parents 

Professed student forbidden to accept 

< t 

* 


I 


47, viii. 48, ix. x. 

48, xi. 

129, i. 

143, v. 
153, xxxv . 
fid, xiii. xiv. 

* * 132, vii. 

* # 
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TS—Bight of, to inherit . 

PEltTV- 

Means of acquiring, .* 

Arises from partition . 

Exempt from partition . 

Immoveable, given to women . 

Vested by birth ... . 

Ancestral, recovered .. 

Share of the recover** of ancestral,.. 

Acquirer of, takes double share 

Father’s acquired, . 

Embezzlement of common, . 

Use of common, ... 

Hoirless 

Of Brabmana . 

Acquired by woman, through inheritance from 
her husband, is not Stvidhana. . 

PUPIL— 

His right to inherit .. 

Who is virtuous, . 

REUNION— 

Persons with whom it may take placo 
Succession to the estate of reunited parcenor... 

SALE— 

By a single owner when valid. 

Of immoveables how to be conducted. 

SAMANADACAS- 

Rjght of, to succeed . 

Relation of, extends to the fourteenth degree... 

8APINDA8~~-Bight of, to inherit . 

Relation of, ceases with the seventh person 

BA PRA TIBAN&JHA —Meaning of,. 

SCIENCE- 

Gains of, ... *#♦ •»• ••• **» 

Division of property acquired by, 

SISTERS— 

Marriage of, .. 

Participate after father’s death 
ide 


120, iii, 


12, xii. 
4, vii. 15, xviii. 
10, xix. 
17, 

18, xxiii. 
33, u. 
33, iii. 
40, xxix. 
44, x. 
62, viii 
62, ix. 
108, xxvii. 

130, v. 

192, v. & viii. 

130, i. ii. 

131, iv. 

133, iii. 

134, vi. 

20, xxviii, xxix. 
21, xxxii. 

80, xixt. 
126, vi. 

89, xxxi 119, iii. 

125, iii. 

126, vi. 
2, iii 



33, v. 

34, vt 


52, v. 

52, v, vi. 67, xir. 
. 54, vik55, viii. 56, x. 




YIU 

NS— 

Twelve kinds of,. 

Their lights . 

Portions of. 

Nominal share to opulont . 

Right of, by Brahmin wife . 

-, to claim partition of grand-father’s 

estate. 

Rights of posthumous,. 

Share of, by woman of different tribe 
Born after father’s partition 

--- in case of reunion. 

Share of, belonging to different tribes. 

Of two fathers.« .. 

Of hidden origin. 

Though not re-united, receive share . 

Rights of, of disqualified persons . 

STUDENT— 

Right of fellow, to inherit ... 

Heirs of,. . 

—- temporary, .. 

VANAPRASTHA —Meaning of, . 

VEHICLES—Divisibility of,. 

WIFE- 

When to bo participant of shares equal to 

sons . 

Right of, to chairs, tic. ... ... 

Of disqualified person to be maintained 
Ornaments of, . 

WOMAN— \ ^ 

Sorts ofjpfcoporty of, 


Separate j^oyorly^S\ desci 
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69, i. 
89, xxx. 
22, iv. 
26, xi. 
40, xxvi, 69, viiL 

44, viii. 
47, viii. 48, ix. x. 

46, iii. 
45, i. 47, vi. 

47, vli. 
67, i. 69, v. vi. 

64, i. 
73. vi. 
135, ix. Note* 
140, x. 

129, ii. 

130, i. 
131, iii. 

131, v. 

37, xviii. 
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25, ix. 
26, x. Note. 

140, xiv. 
153, xxxiii. 

103, xvi. 143. iv. 
141, i. 142, ii. 

144, iv. 145, xxi. 
146, xii, xiii. 147, xv. 
xviii. 148, xix. 149, 
xxii. v. 150, xxiv. 

152, xxxi. 
39, xxiii. xxiv. 


te-ooiosi 









